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The recent decision of the United States 
Supreme Court in the case of Lem Moon 
Sing, which involved the question of the con- 
stitutionality of the Geary Exclusion Act, 
serves toremind aliens how precarious their 
footing is in this country. When the law was 
passed requiring the Chinese to file their 
photographs and take out permits or pack up 
their effects and return to their native land, 
it was generally supposed that such action 
was authorized only on the ground of special 
objection to the Mongolian race. But the 
fact is, as demonstrated by the opinion in 
the Lem Moon Sing case, that sucha law 
would be held good by the Supreme Court in 
the case of any other class of people whom 
congress might for any reason choose to pro- 
ceed against in that manner. Strictly speak- 


ing, aliens have no rights here except such as 
may be granted tothem by federal legislation. 
They could all be excluded to-morrow under 


the provisions of the constitution. Their 
presence here is permitted as an act of 
courtesy, by virtue of treaty stipulations and 
not because our laws give them any definite 
right of residence or guarantee them any ad- 
vantages. They are not likely to be dis- 
turbea so long as they behave themselves, 
but it is true, at the same time, that they are 
wholly at the mercy of congress. 

As long ago as 1798 a law was passed pro- 
viding that in the event of a declared war be- 
tween the United States and any foreign na- 
tion all citizens or subjects of such nation 
being then within our limits should be liable 
to restraint or removal in the discretion of 
the president. That law still remains upon 
the statute book and the power of congress 
to pass otherseven more stringent and to 
make them applicable in time of peace as well 
as in time of war, is unlimited. The courts 
are bound to enforce any policy that con- 
gress may see fit to adopt regardless of every 
other consideration. Under this latest de- 
cision a law requiring all aliens to leave 


the country and forbidding any foreigner to 


come here would be constitutional. No such 
law will probably ever be passed but the 
Vol. 40—No, 23. 





fact that itis within the authority of con- 
gress to take action of that kind goes to 
show what slight claims the people of other 
countries have upon our government. 





The dissenting opinion of Judge Canty of 
the Supreme Court of Minnesota, in the re- 
cent case of Blomquist v. Chicago, M. & St. 
P. Ry. Co., 62 N. W. Rep. 818, is worthy 
of notice. The action in that case was 
brought to recover damages for injuries 
said to have resulted from the defendant’s 
negligence while constructing a platform 
upon which to raise a derrick. From the 
evidence it appears that the foreman of the 
crew, with which the plaintiff was working as 
a common laborer, was vice-principal, for 
whose negligence the defendant must be held 
responsible. The opinion of Judge Canty 
lays down some interesting principles in the 
matter of the liability of a master to an in- 
ferior servant through a vice-principal of the 
former. Among other things he says: ‘‘I 
cannot concur in the foregoing opinion. It 
cannot be held in this case, as a question of 
law, that the foreman, Enger, was a vice- 
principal, except on the doctrine that the 
mere fact that the foreman has authority to 
hire, discharge and oversee other servants 
constitutes him a vice-principal. This is the 
doctrine of the courts of Ohio and some other 
States, and was for a time the doctrine of the 
federal courts. This court has never before 
adopted that doctrine. This case cannot be 
distinguished in principle from Lindvall v. 
Woods, 41 Minn. 212, 42 N. W. Rep. 1020. 
And, while the majority profess still to follow 
the extreme doctrine of that case, they have 
in fact gone to the other extreme, and adopted 
the Ohio doctrine. If the doctrine of Lind- 
vall v. Woods is to be overruled, it should be 
overruled squarely, and not in this manner. 
On the question of whether such a foreman is 
a vice-principal, the different courts take one 
extreme or the other. But I am of the opin- 
ion that between these two extremes there is 
a middle ground, which is far more just, and 
the principles of which are sound and practi- 
cable.”’ 

Judge Swan of the United States Court at 
Detroit, has just rendered a decision of con- 
siderable importance involving the validity of 
a Michigan statute requiring foreign as well 
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as domestic corporations to pay to the State 
at the time of filing their articles of associa- 
tion with the secretary of State a tax or fee 
of one-half of one mill upon each dollar of 
their authorized capital stock. The suit in 
which the decision was rendered was brought 
by a manufacturing company of Akron, Ohio, 
to recover a balance due from a local agent. 
It was shown that the company manufactured 
no goods in Michigan, but that sales were 
made there by local agents. The judge held 
that if the act in question were construed to 
apply to foreign corporations doing an inter- 
state commerce _ business, it was unconstitu- 
tional and void; that the business of the 
plaintiff company as actually conducted in 
Michigan was an interstate commerce busi- 
ness and nothing more; that although the 
company had a distributing warehouse in the 
State, and its local agents retailed extras or 
repairs, these features were a mere incident 
of the business carried on between the man- 
ufactory of the company in Ohio and its cus- 
tomers in Michigan, and that the corporation 
was not so located or domiciled in Michigan 
as to be subject to Michigan laws. 








NOTES OF RECENT DECISIONS. 


Carriers or Goops—Duration oF Lia- 
BILITY—FREIGHT, DestRoYeED BY Moss.—In 
Mo. Pac. Ry. Co. v. Nevill, 30 S. W. Rep. 
425, the Supreme Court of Arkansas hold 
that the liability of railroads as common car- 
riers does not cease on removal of the goods 
from the cars, but only after the consignee 
has had areasonable time, after notice of their 
arrival, to remove them, and that a riotous 
mob is not a ‘‘public enemy,’’ and therefore 
a common carrier is liable to the consignee 
for goods destroyed by the mob. The court 
says: 

Two well-defined but widely divergent rules have 
been announced by the American courts upon the 
proposition embodied in the first of the above in- 
structions. In 1854 the Supreme Court of Massachu- 
setts determined that the liability of railroads as com- 
mon carriers ceased the moment the goods of the 
consignee were removed from their cars and placed 
in a safe place upon their platforms within their 
depots, and that from that time until the goods were 
called for and delivered to the consignee the liability 
of the railroad was only that of warehouseman. Nor- 
way Plains Co. v. Boston & M. R. Co.,1 Gray, 263. 
This rule has been approved in several States,—II- 
linois, Indiana, Towa, Georgia, California, Missouri, 





North Carolina, and Tennessee. In 1856 the Supreme 
Court of New Hampshire expressly departed from 
the doctrine of the Massachusetts court, holding that 
the liability of the carrier as such continued until the 
owner should have a reasonabl> time after the ar- 
rival of the goods to accept and remove them. 
Moses v. Railroad Co., 32 N. H. 523. This doctrine 
has been approved by the Supreme Courts of the 
following States, to-wit: Alabama, Louisiana, Ken- 
tucky, New Jersey, Kansas, Ohio, Vermont, Wis- 
consin, New York, Michigan, Minnesota, Texas, 
Connecticut, and Pennsylvania. Counsel for appel- 
lant cite Alabama and Pennsylvania as supporting 
the Massachusetts rule, but an examination of the 
cases of Railroad Co. v. McGuire, 79 Ala. 395, and 
Railroad Company v. Oden, 80 Ala. 39, and the 
case of Steamship Co. v. Smart, 107 Pa. St. 492, 
will discover that Alabama and Pennsylvania are in 
line with the New Hampshire rule as tothe con- 
signee having a reasonable time in which to remove 
the goods, during which time the liability of the 
carrier as an insurercontinues. Counsel for appellee 
are likewise mistaken in putting Tennessee in the 
New Hampshire column. See Butler v. Railroad 
Co., 8 Lea, 32. But, whatever rule we adopt, we will 
be but going upon a well-beaten path, and following 
in the footsteps of eminent jurists. It is difficult to 
determine where lies the weight of authority amid 
such respectable conflict. But, considering the 
“broad principles of public policy and convenience 
upon which the common-law liability of the carrier 
is made to rest,” the doctrine of the New Hampshire 
court commends itself to our favor. We think it 
embodies the better reason. Without entering upon 
a discussion of these principles (for we could not hope 
toadd anything new) we simply announce our ap- 
proval of the New Hampshire case as applicable to 
the undisputed facts of this case. This doctrine is 
supported, we believe, by a majority of the text 
writers, as wellas the adjudicated cases. In addi- 
tion to authorities cited in brief of counsel, see 2 
Beach, Ry. Law, § 916; 3 Wood, R. R. 1908; 2 Redf. 
R. R. 81; Story, Bailm. § 543; and Huteh. Carr. § 
378. The last author, in his excellent work on Car- 
riers, after giving most cogent reasons for the sound- 
ness of the New Hampshire rule, concludes as follows: 
“The same reasons, therefore, upon which is based 
the severe accountability of the carrier for the safety 
of his charge, would seem to require that railway 
companies should be held to be custodians of the 
goods in the same character in which they received 
them until they had either tendered them to the con- 
signee, or had, after informing him of their arrival, 
given him a reasonable time within which to take 
them away. This is, as we have seen, the well settled 
law as to carriers by water, and no substantial reason 
can be urged why the rule should be further relaxed 
in favor of railroad companies.”? Our own court in 
Turner v. Huff, 46 Ark. 225, speaking of the question 
of notice, in regard to carriers by water, said: “A 
carrier by water may deliver goods on the wharf, but 
as a general proposition the consignee is entitled to 
actual notice of their arrival, that he may have an 
opportunity to move or safely store them. The 
necessity of notice may, however, be waived by the 
previous course of dealing between the parties.’”’ The 
same rule is applicable to railroads. The Supreme 
Court of New York in Fenner v. Railroad Co., 44 N. 
Y. 505, has covered the whole ductrine of notice and 
reasonable opportunity to remove the goods after ar- 
rival at place of destination, as follows: “If the con- 
signee is present upon the arrival of the goods, he 
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must take them without unreasonable delay. If he 
is not present, but lives at or in the immediate 
vicinity ofthe place of delivery, the carrier must 
notify him of the arrival of the goods, and then he 
has a reasonable time to take and remove them. If 
he is absent, unknown, or cannot be found, then the 
carrier can place the goods in its freight house, and 
after keeping them a reasonable time, if the con- 
signee does not call for them, its liability as a common 
carrier ceases.’”? As to what is reasonable time for re- 
moval, where the facts are undisputed, as in this case, 
is a question of law. Where there isa dispute about 
the facts, the question must be determined by the 
jury or court sitting as such. It should be said, how- 
ever, that the question of reasonable time and op- 
portunity to remove the goods is not in the least af- 
fected by any untoward or adventitious surroundings 
peculiar to any particular consignee. Hutch. Carr. 

tte 

Upon the second proposition, the authorities are 
practically one way. Where there is a total failure to 
deliver goods, occasioned by the ‘‘depredations or 
the vivlence of mobs, rioters, strikers, thieves, and 
the like,” the carrier is liable; for, says Mr. Hutchin- 
son, ‘by the word ‘enemies’ in this connection is to 
be understood the public enemies of the country of 
the carrier and not of the owner of the goods.” 
Hutch. Carr. 208, and authorities there cited. The 
charge of the trial court wasin harmony with the 
views we have expressed, and its judgment is there- 
fore affirmed. 





Torts oF SERVANT—LIABILITY OF MAsTER.— 
The Court of Civil Appeals of Texas decide 


that where plaintiff was on defendant’s en- 
gine by invitation, the act of the engineer in 
turning hot water upon him through a hose 
which the fireman had introduced into plaint- 
iff’s pocket without his knowledge, whereby 
the latter was injured, was negligence for 
which defendant is liable. Upon the law of 
the case the court says: 


The following assignment of error raises the only 
question in the case that we are asked to decide: 
“The court erred in rendering judgment in favor of 
the plaintiff, because the evidence showed that plaint- 
iff received his injuries from the acts of the engineer 
done on his own personal account, and for his own 
amusement, and to serve a purpose of his own, 
and was not done in furtherance of defendant’s 
business, nor within the scope of his authority and 
duties of his employment.” In dealing with this 
question, we will not consider appellee, Cooper, at 
the time of his injury, as a passenger, but will re- 
gard him as being upon the engine in the light of one 
to whom the appellant does not rest under the duty 
of showing the degree of care that would rest upon it 
if he was a passenger. There is no question but that, 
atthe time the appellee received the injuries that 
were inflicted upon him, the engineer of appellant’s 
locomotive was in the discharge of his duty in con- 
frolling and managing the engine, and that at such 
time the engine was a dangerous agency, necessary to 
be used by the appellant in the prosecution of its 
business, and that great skill and caution were re- 
quired in its operation, so that in its use it would not 
become dangerous and hurtful and harmful to those 
that may be exposed to its dangers. Railway Co. v, 





Shields (Ohio Sup.), 24 N. E. Rep. 658. If the duty 
was incumbent upon the engineer to handle and use 
the engine in a careful and prudent manner, so as to 
not expose others to extra hazard and danger, 
then, under the facts, it is clear that he was guilty of 
negligence in turning upon the appellee the hot water 
upon the bare assumption on his part—without any 
previous investigation—that it was cold water, and 
would not hurt or injure him. In handling sucha 
dangerous part of the machine, and knowing that it 
was the ordinary way in which hot water was taken 
from the engine, it was actionable negligence to turn 
it upon the boy without a reasonable investigation 
beforehand in order to ascertain if the hot water was 
cut off. His innocent intention and purpose in the 
matter will not relieve him from the consequences 
that resulted from his negligence, and to the extent 
of actual damages, if he was the party defendant, it 
would not afford any defense to the plaintiff’s action. 
A master who places in the control and possession of 
his servant dangerous agencies, that are used by the 
master in the prosecution of his business, is charged 
with the duty of not only selecting capable and care- 
ful servants for the performance of that duty, but is 
also charged with the duty of seeing that his servant 
performs his duty in a careful and cautious manner; 
and if,in the discharge of his duty in handling and 
operating this dangerous agency, the servant is guilty 
of negligence, it should reflect upon the master, and 
should stand upon the same footing as if done by him. 
When the master intrusts to his servant the perform- 
ance of his business that requires the control and use 
of a dangerous agency, he becomes responsible for the 
negligence of the servant arising from acts done 
when in the operation and use of the machine for the 
master. Judge Cooley, in his work on Torts (2d Ed., 
pp. 630-632), in stating the liability of the master, 
says: “Butitis,in general, sufficient so make the 
master responsible that he gave to the servant an au- 
thority, or made it his duty to act in respect to the 
business in which he was engaged, when the wrong 
was committed, and that the act complained of was 
done in the course of his employment.. The master, 
in that case, will be deemed to have consented to and 
authorized the act of the servant, and he will not be 
excused from liability, although the servant abused 
his authority, or was reckless in the performance of 
his duty, or inflicted an unnecessary injury in exe- 
cuting his master’s orders. The master who puts the 
servant in a place of trust or responsibility, or com- 
mits to him the management of his business, or the 
care of his property, is justly held responsible when 
the servant, through lack of judgment or discretion, 
or from infirmity or temper, or under the influence of 
passion aroused by the circumstances and the oc- 
casion, goes beyond the strict line of his duty or au- 
thority, and inflicts an unjustifiable injury upon an- 
other. The wrong for which the master shall re- 
spond need not be an intentional wrong; indeed, the 
liability is commonly all the plainer if itis not. When 
the servant, in the course of this employment, so 
negligently or with such want of skill conducts him- 
self in or manages the business that an injury to some 
third person results in consequence, the master is re- 
sponsible for his negligence or want of skill. Every 
man owes to every other the duty of due care to 
avoid injury; and, whether he manages his business 
in person or intrusts it to others, he must, at his 
peril, see that this obligation is observed. If another 
has suffered an injury through the negligent or im- 
proper management of the business, the right of action 
arises irrespective of the agency by which the busi- 
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ness was conducted. The term ‘business,’ as here em- 
ployed, is not restricted in its meaning to business in 
the ordinary sense, but embraces everything the serv- 
ant may do for the master, with his express or im- 
plied sanction. It is immaterial to the master’s re- 
sponsibility that the servant at the time was neglect- 
ing some rule of caution which the master had pre- 
scribed, or was exceeding his master’s instructions, 
or was disregarding them in some particular, and 
that the injury which actually resulted is attributable 
to the servant’s failure to observe the directions 
given him. In other words, it is not sufficient for the 
master to give proper directions; he must also see 
that they are obeyed.” This case is very much in 
keeping with the main features of the case of Rail- 
road Co. v. Starnes, 9 Heisk. 53. In that case, while 
one was crossing the track in a wagon, the engineer of 
a locomotive that was stationary a little way off re- 
peatedly sounded the whistle. This was done, not as 
a warning of danger, but was in sport, heedlessly, 
without any purpose to occasion injury. The court 
held the railway company liable. In Railway Co. v. 
Box, 81 Tex. 670, 17S. W. Rep. 375, upon a state of 
facts involving the same principle, a recovery was 
permitted. The ruling that we have made is sup- 
ported also by Railway Co. v. Woodall, 2 Wilson, Civ. 
Cas. Ct. App. § 475, and cases there cited; Railway 
Co.v. Shields (Ohio Sup.), 24 N. E. Rep. 658; Rail- 
road Co. v. Derby, 14 How. 487; Railroad Co. v. Dick- 
son, 88 Ill. 431; Railway Co. v. Watkins (Tex. Sup.), 
29S. W. Rep. 2383. We find no errorin the judgment, 
and it is affirmed. 





EvipencE—ApmMIssion—ParoL EvipENCcE— 
MortGace.—lIt was held by the Court of Ap- 
peals of New York, in Baird v. Baird, 40 N. E. 
Rep. 222, that admissions by a mortgagee are 
admissible against his executrix, in an action 
to foreclose, to show that there was no con- 
sideration for the mortgage. It was further 
held that parol evidence is admissible to 
show that a mortgage, expressing a consid- 
eration, was in fact without any consideration. 
The court said in part: 


The rule which excludes evidence of parol negotia- 
tions or conditions, when offered to contradict or 
substantially vary the legal import of a written agree- 
ment, does not prevent a party to the agreement, in 
an action between the parties, from showing, by way 
of defense, the existence of a contemporaneous oral 
agreement, made at the time the writing was ex- 
ecuted and delivered, which would render the use of 
the written instrument, for any purpose contrary to 
or inconsistent with the oral stipulation, dishonest or 
fraudulent. Juilliard v. Chaffee, 92 N. Y. 529. The 
consideration of a written instrument is always open 
to inquiry, and a party may show that the design and 
object of the agreement was different from what the 
language, if alone considered, would indicate. Id. 
Parol evidence may also be given to show that a writ- 
ing, purporting to be acontract or obligation, was not 
in fact intended or delivered as such by the parties. 
Grierson v. Mason, 60 N. Y. 394. So, a conveyance 
absolute in form may be shown, as against the heir at 
law of the grantee, to have been made in trust for the 
benefit of a partnership firm, of which the grantee 
was a member, and so held by him in trust for the 
firm. Rank vy. Grote, 110 N. Y.12,17N. E. Rep. 665. 





Of course there may be cases where the rights of in- 
nocent third parties intervene to modify or change 
the rules, as in the case of negotiable instruments, or 
where there exists some element of estoppel; but as 
between the parties to the instrument there is no 
reason why the truth, with respect to the real object 
and consideration of the instrument, may not be made 
toappear. The plaintiff was not entitled to maintain 
the actions for the foreclosure of the mortgages unless 
it was found that there was some debt due to her for 
the payment of which they were the security. The 
findings are that no debt ever existed, and this is 
coaclusive against the plaintiff’s right of action. In 
an action to enforce a mortgage by sale of the land, 
the amount, if anything, of the lien is an issue which 
the parties certainly have the right to contest. It is 
the debt which gives the mortgage vitality as a charge 
upon the land, and generally, where there is no debt 
or obligation, thereis no subsisting mortgage. The 
instruments contain a consideration clause and a seal, 
and much of what has been said by courts and writers 
to the effect that a party cannot be permitted to de- 
feat hisown deed by parol proof is based upon the 
importance which was attached to the presence of 
these conditions in an instrument by the common 
law. The conception that some consideration was 
necessary to support every promise and covenant was 
borrowed from the civil law, but the consideration 
was formerly deemed to be conclusively established 
bythe presence of the consideration clause and the 
seal. It was originally supposed that the recitals and 
clauses of a contract expressing a consideration could 
not be raised by parol proof to the contrary, but that 
rule was gradually abandoned, and now that clause 
is open to parol proof. McCrea v. Purmort, 16 Wend. 
460; Hebbard v. Haughlan, 70 N. Y. 54; Ham v. Van 
Orden, 84 N. Y. 269. So also the conclusive pre- 
sumption of a consideration which formerly arose 
from the presence of aseal was modified by statute, 
and it is now open to the maker of such an instrument 
to allege and prove the absence of any consideration 
in fact as a defense. 3 Rey. St. 5th Ed., p. 691, secs. 77, 
78; Code, sec. 840. 

There are, it is true, expressions to be found in 
some cases to the effect that while the question of 
consideration is open to be raised by parol proof, yet 
the party cannot be permitted to claim that a deed or 
other instrument with a consideration clause or a seal, 
or both, is wholly without consideration, and thus en- 
tirely defeat it. If this idea is anything more than a 
somewhat shadowy and fanciful remnant of the an- 
cient law, it is not easy to define its precise scope or 
practical application when applied to an executory 
instrument like a mortgage. To say thatina case 
like this it is open to the defendant to reduce by parol 
proof the sum expressed as the consideration of one 
dollar or any other nominal sum, but that he cannot 
go any further, would be to confess that the distine- 
tion, if it exists, is altogether without substance. The 
instrument would be defeated in either case. It is 
quite certain that by recent adjudications deeds and 
other instruments have been defeated, in a great 
variety of cases, by parol proof of want of consider- 
ation, or that they were delivered upon conditions 
which would render their use for any other object a 
fraud upon the maker, or that the purpose for which 
delivery was made was different from that indicated : 
upon their face. It will be sufficient to refer to some 
of the cases without further comment. Reynolds v. 
Robinson, 110 N. Y. 654, 18 N. E. Rep. 127; Blewitt v. 
Boorum, 142 N. Y. 357, 37 N. E. Rep. 119; Andrews 
v. Brewster, 124 N. Y. 483, 26 N. E. Rep. 1024. So, 
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also, actions to foreclose mortgages have been de- 
feated upon allegations and proof differing in no sub- 
stantial respect from that appearing in this case. 
Briggs v. Langford, 107 N. Y. 680, 14 N. E. Rep. 502; 
Hannan v. Hannan, 123 Mass. 441; Wearse v. Peirce, 24 
Pick. 141; Hill v. Hoole, 116 N. Y. 299, 22 N. E. Rep. 
547; Davis v. Bechstein, 69 N. Y. 440; Parkhurst v. 
Higgins, 38 Hun, 118. There may be cases, no doubt, 
where the party will be held estopped by his deed 
from claiming that it is void for want of considera- 
tion, especially where by its terms it appears to be 
an absolute conveyance of land. Jn re Mitchell, 61 
Hun, 372,16 N. Y. Supp. 180. A voluntary convey- 
ance, intended to take effect as such, and not ex- 
ecutory, is generally good between the parties without 
actual consideration, but that principle has no appli- 
cation to this case. It is not quite correct to say that 
the defendant was permitted to show by parol that 
these instruments were never to have any operation 
or effect. They were in fact executed and delivered 
for a purpose, though not to secure the payment of 
money, and they may have accomplished the very ob- 
ject contemplated. That was to protect the defei.d- 
ants against their own improvidence in contracting 
debts upon the faith of their title to the farm. 
Whether that purpose was lawful or practicable or 
possible, or the contrary, it is quite foreign to the in- 
quiry. Itis enough to know that such was the mo- 
tive and consideration in the minds of al] the parties 
which induced the execution and delivery and no 
other. Having procured them in that way, it would 
be unconscionable now for the mortgagee or his per- 
sonal representative to use or enforce them as obliga- 
tions for the payment of money. 





EXECUTION—EXEMPTION— LABORING Man. 
—It is decided by the Supreme Court of Ap- 
peals of Virginia in Farinholt v. Luckhard, 
that one engaged in carrying the United 
States mail, though he uses his own horse 
and vehicle therefor, is a‘‘laboring person,’’ 
within the meaning of Const. art. 11, § 1, 
which provides that homestead exemptions 
shall not extend to process issued on a de- 
mand ‘‘for services rendered by a laboring 
person.’’ Hinton, J., in construing the 
meaning of the phrase ‘‘laboring man,’’ says: 


Bouvier defines “laborer” as “ta servant in hus- 
bandry or manufacture, not living intra moena,” 
and no doubt this was the original technical meaning 
of the word. It was usually applied to those em- 
ployed in toilsome outdoor work, as distinguished 
from domestic servants. But this is not the exact 
sense in which the words “laboring person” are used 
in the constitution. ‘A constitution,” says Allen, J., 
ina noted case, “is an instrument of government, 
made and adopted by the people for practical pur- 
poses connected with the common business and 
wants of human life. For this reason, pre-eminently, 
every word in it should be expounded in its plain, 
obvious, common sense.”” People vy. New York Cent. 
R. Co., 24 N. Y. 486; Gibbons v. Ogden, 9 Wheat. 188. 
This rule has a direct application to this case. It 
would be difficult, if not impracticable to give any 
general definition of the words “‘laboring man” which 
would at once include all the cases falling within the 
words and exclude those falling without, and I shall 





not attempt to do so. But we think it safe to say that 
the word “laborer,” when used in its ordinary and 
usual acceptation, carries with it the idea of actual 
physical and manual exertion or toil, and is used to 
denote that class of persons who literally earn their 
bread by the sweat of their brows, and who perform 
with their own hands, at the cost of considerable 
physical labor, the contracts made with their em- 
ployers. Itisin this sense that the words “laboring 
man” were used in the constitution. The framers 
of that instrument, in giving to a large class of people 
a homestead exemption, clearly designed that it 
should not affect that class of persons who were de- 
pendent upon their own manual labor for the support 
of themselves and their families, and whose necessity 
for the prompt and certain payment of their wages 
they regarded as paramount even to the claims of the 
debtor to a homestead. Assuming, then, that the 
words “laboring man’? were used in the sense in- 
dicated above, it seems to us clear that the plaintiff 
must be regarded as a laboring man, within the mean- 
ing of these words as used in the clause of the consti- 
tution under review. This case is analogous to the 
drayman who hauls the goods ofthe merchant along 
the streets of the city, perhaps with his own wagon 
and horses, or to the plowman who habitually, and 
perhaps with his own team, is accustomed to break 
up the lands of his wealthy neighbors. The mail 
carrier in this case is clearly a laboring man. Few 
employments could be more arduous than the one in 
which he was engaged, and the mere circumstance 
that he happened to own the horse and vehicle used 
by him in carrying the mail cannot deprive him of the 
character of laborer. I am, therefore, of opinion that 
the Circuit Court of King William county erred in 
dissolving the injunction and dismissing the bill. 








THE LAW OF COMMITMENTS. 


Commitment, in legal acceptation, denotes 
both the act of sending to prison and the 
warrant, order or precept by which such 
power is exercised. Itis in the latter sense 
that the subject will be here discussed. A 
distinction exists as to the proper and au- 
thorized manner of commitment by a court, 
on the one hand, and a magistrate or indi- 
vidual judge, acting in his capacity as a con- 
servator of the peace, on the other hand. 
Commitments by magistrates, such as jus- 
tices of the peace, are by written warrant 
(mittimus, committitur). Judges of the su- 
perior courts of record are conservators of 
the peace throughout their States, and, if 
they act in this capacity in causing the ap- 
prehension or arrest of offenders, they com- 
mand by warrant under hand and seal, in the 
same manner as subordinate magistrates.! 
Courts, on the other hand, do not commit by 

1 1 Hale, 578-579; 2 1b. 5-6; 4 Bl. Comm. 291; 1 Chitty 


Cr. L. 36-38; Ex parte O'Neill, 8 Md., 227; S. y. Glenn, 
54 7b. 572. 
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writ or warrant under seal, but by order.? 
If the commitment is in execution of sentence, 
there is neither warrant nor order, but the 
record itself, or memorial thereof, is sufficient 
authority to the prison keeper.* The com- 
mitment, if in open court to one of its offi- 
cers, may be verbal.* 

The requisites of a warrant of commitment, 
whether for trial or in execution of sentence, 
are as follows: 

1. It should be in writing, under the hand 
and seal of the officer by whom made, ex- 
pressing his office or authority, the time and 
place at which made, and directed to the 
jailer, or keeper of the prison.’ 

2. It should contain the name and sur- 
name of the party, or a brief description with 
the addition, that the name cannot be ascer- 
tained.® 

3. It should express the cause with ‘‘con- 
venient certainty.’’’ 

The certainty of an indictment is not re- 
quired. It is not necessary to allege, that the 
party was charged upon oath, or to recite any 
part of the evidence, or the grounds of com- 
mittal.© The act, if felony, need not be 
averred, to have been feloniously done.’ 

4. It should have an apt conclusion, e. g., 
‘*to detain him, till he be thence delivered 
by law,”’ or ‘‘by order of law,’’ or ‘‘by due 
course of law,”’ or ‘‘till further order,’’ or 
‘that he be kept, till he find bail.’’”” 

The following rules prevail as to commit- 
ments upon statutes, and are particularly to 
be followed in the case of commitments in 
execution : 

1. The directions of the particular statute 


2 2 Hale, 122; P. v. Nevins, 1 Hill, 154. 

3 1 Hale, 584; S. v. Heathman, Wright (Ohio), 690. 

4 Bac. Abr., Habeas Corpus, B, 9; Anonymous, 
Fortes. 240-242; Ex parte Whitechurch, 1 Atk., 55, 57; 
P. v. Nevins, 1 Hill, 154, 163. 

5 2 Inst. 591; 2 Hale, 122; 2 Hawk., ch. 16, § 13; R.v. 
Smith, 2 Str. 984; R.v. York, 5 Burr. 2684. Cf. R. v. 
Goodall, Sayer, 129. There is a conflict of authorities 
as to the necessity of a seal. The weight of reason 
and authority supports the proposition, that it is un- 
necessary. Starr v. U. S., 153 U. 8. 614 (where all the 
authorities are reviewed). 

6 1 Hale, 577; 1 Chitty Cr. L. 110. 

7 2 Inst. 52, 591; 1 Hale, 584; 2 /d. 122; 2 Hawk., ch. 
16, § 16; 1 Chitty Cr. L. 111; R. v. Remnant, 5 T. R. 
170, 2 Leach, 583. 

8 2 Hawk., ch. 16, § 17; 1 Chitty Cr. L. 110. 

9 R. v. Judd, 1 Leach, 484,2 T. R. 255. Formalties 
as to allegation of time and the like are also dispensed 
with. R. y. Chandler, 1 Ld. Raym. 581; R. v. Simpson. 
10 Mod. 248. 

0 1 Hale, 584; 2 7b. 122; 2 Hawk., ch. 16, § 18. 





should, upon the face of the commitment, 
appear to have been substantially complied 
with. 

2. The offense should be described with 
reasonable certainty, so as to make it appear 
definitely and unambiguously, from the al- 
legations of the commitment itself, without 
resort to extrinsic proof or strained interpre- 
tation, that the party has been guilty of a 
violation of the statute.” A defective de- 
scription is not aided by such general allega- 
tions as, that a thing was done unlawfully, 
or fraudulently, or in violation of such a 
statute.! 

8. The description must bring the party 
not only within the words, but within the 
purview of the statute.” 

Substantially the same rules as to nega- 
tiving provisoes and exceptions prevail as in 
the case of indictments.“ The rule also ap- 
plies, that the facts constituting the criminal- 
ity of conduct merely malum prohibitum 
must be averred, such general allegations as, 
that the act was done unlawfully, or the like, 
being insufficient.” Commitments in execu- 
tion upon summary convictions before infe- 
rior tribunals, according to the modern Amer- 
ican rule, are construed liberally, in support 
of the lawfulness of the exercise of jurisdic- 
tion.’ At the same time, the general rules 
as to their sufficiency above enumerated still 
obtain in all their force, and, if no sufficient 
cause of detention appears upon the face of 
the commitment, the person held thereunder 
must be released. 

A different doctrine prevails as to commit- 
ments for trial. Mere irregularities do 
not render such commitments void.!” Thus, in 
a commitment in execution, the authority to 
commit ust appear, because conviction is a 
judicial act; but an authority to commit need 
not appear ina warrant of commitment for 
trial, because the issuing of such warrant is 
a ministerial act.'* If a commitment for trial 
is defective, the prisoner is not entitled to be 

ll R. v. Evered, Cald. 126. 

12 R. v. Jukes, 8 T. R. 586; Fletcher vy. Calthrop, 6 
Q. B. 887, 889. 

13 R. v. Jarvis, 1 Burr. 148, 153. 

14 R, v. Sparling, 1 Str. 497; R. v. Pickles, cited 1 
Burr. 153; R. v. Jarvis, 1 Burr. 148; R. v. Mallinson, 2 
Ib. 679. 

1s R. v. Hill, 2 Ld. Raym. 1415; R. vy. Corden, 4 Burr. 
2279. 

sf S. v. Glenn, 54 Md. 572, 609. 
17 2 Hale, 123. 
8 R. vy. Goodall, Sayer, 129, 1 Keny. 122. 
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released on habeas corpus, if there be prob- 
able cause of guilt.’ The courts may, on 
habeas corpus, inquire into the facts, if the 
petitioner is held for trial merely, even though 
the commitment be in due form, and should, 
if there be no sufficient cause of detention, 
release him,” but not after indictment found.” 

In the case of commitments on final pro- 
cess, or in execution of sentence, under which 
head commitments for contempt are in- 
cluded,” there can be no collateral inquiry 
or impeachment of their justice or regularity, 
whether the imprisonment be by the author- 
ity of a court of general jurisdiction, or an 
inferior tribunal or officer. There can be no 
review upon habeas corpus, nor can the 
party thus convicted be admitted to bail.™ 
Yet, in a variety of cases, relief will be af- 
forded upon habeas corpus after a conviction 
apparently in due form. The constitution- 


ality of a statute upon which the conviction 
is based may always be inquired into,” a 
statute that is unconstitutional being in legal 
contemplation not a law and as inoperative 
as though it had not been passed.” If the 
person is kept in prison beyond the time au- 


thorized by law, he may be released upon 
habeas corpus.” If the sentence is to a prison 
not authorized by law, he may be released,” 
but without prejudice to the right of the gov- 
ernment or State to have him resentenced 
properly.” If theimprisonment is excessive, 
the excess only is void.” If the commitment 
is under a sentence imposing a legal term of 
imprisonment and also an unauthorized fine, 
application for release cannot be made pend- 
ing the legally imposed term of imprison- 
ment,*! 


19 R. v. Marks, 3 E. 167; R. 
Parrish v. S., 14 Md. 238, 245. 

20 R. v. Howard, Cald. 205; Ex parte Jenkins, Wall. 
Jr. 521, 628; Ex parte Maulsby, 13 Md. 625, 637. 

21 P. v. McLeod, 1 Hill, 378, 25 Wend. 483, 568; P. 
v. Ruloff, 5 Park. Cr. Cas. 77. 

22 2 Hawk., ch. 21, § 1; Royson’s Case, Cro. Car. 146. 

23 In re Frederick, 149 U. S. 70; U.S. v. Pridgeou, 
153 Ib. 48; S. v. Mace, 5 Md. 387, 348; Ex parte Maulsby, 
13/6. 625; S. v. Glenn, 54 Jb. 572. 

244 Bl. Comm. 298; 1 Chitty Cr. L. 98. 

% Ex parte Siebold, 100 U. 8. 371, 377; Jn re Coy, 127 
Ib. 781, 788; S. v. Glenn, 54 Md. 572. 

26 Norton v. Shelby County, 118 U. S. 425, 442. 

27 2 Inst. 53. The writ also lies, after sentence, for 
causes occurring since the commitment, such as a 
pardon, ete. Ex parte Maulsby, 13 Md. 625; Great- 
house’s Case, 2 Abb. (U. 8.) 382, 4 Sawy. 487. 

28 In re Bonner, 151 U. S, 242. 

2 Ib. Contra: In re Jones, 35 Neb. 499. 

30 U.S. Pridgeou, 153 U. S. 148. 

3. P, vy. Woodworth, 78 Hun, 586, 


v. Howard, Cald. 205; 





Commitments in execution, though per- 
fectly regular in form, may be impeached 
collaterally for want of jurisdiction. Juris- 
diction has been tersely defined as ‘‘the 
power to hear and determine a cause.’’” If 
there is a wrongful or improper exercise of 
power, the only remedy of the prisoner is by 
appeal, writ of error or such anslogous 
remedy as is provided by statute. If there is 
usurpation of power, relief may be afforded 
the person wrongfully imprisoned as well 
upon habeas corpus as by appeal or writ of 
error. It is immaterial whether a court of 
general jurisdiction or an inferior tribunal or 
officer has transcended its powers; in either 
case the action is void, and one wrongfully 
imprisoned under its judgment is entitled to 
summary relief. The rule by which the 
jurisdiction as to any particular judgment of 
acourt in a criminal case is to be deter- 
mined has been stated as follows: 

‘“‘The court has jurisdiction to render a 
particular judgment only, when the offense 
charged is within the class of offenses placed 
by law under its jurisdiction, and when, in 
taking custody of the accused, and in its 
modes of procedure, tothe determination of 
the question of his guilt or innocence, the 
court keeps within the limitations prescribed 
by the law, customary or statutory. When 
the court goes out of these limitations, its 
action, to the extent of such excess, is 
void.’’*# 

The ordinary rule is, that if it appears 
upon the return to the writ of habeas corpus, 
that the prisoner is detained under a convic- 
tion and sentence of a court having jurisdic- 
tion of the cause, he will be remanded.® But 
there are well-defined exceptions. If it ap- 
pears, upon the face of the return that al- 
though the court had jurisdiction over the 
person and the subject-matter, e. g., punish- 
ing jurors for contempt, yet, under the special 
circumstances, the jurisdiction did not law- 
fully attach, e. g., where jurors were com- 
mitted for contempt because of conduct not 
amounting to a contempt, the prisoner is en- 


32 P. v. McKane, 78 Hun, 154. 

33 In re Bonner, 151 U. 8S. 256. Any judgment ren- 
dered without jurisdiction by any tribunal is anul- 
lity. Elliott v. Piersol, 1 Pet. 328, 340; Windsor v. 
MeVeigh, 93 U. S. 274, 282-3. 

34 Jn re Bonner, 151 U. 8S. 242, 257, per Field, J. 

% Ex parte Siebold, 100 U. S. 371, 375-76; In re Fred- 
erick, 149 7b. 70. 
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titled to his discharge.® Again, if it appears, 
from the record of proceedings, that the court 
or official committing had no jurisdiction to 
imprison the prisoner must be released. The 
ascertaining of this fact involves, in a meas- 
ure, a review of the proceedings of the com- 
mitting tribunal or officer, which can only be 
had before a superior tribunal. The regular 
and ordinary method of accomplishing this is 
by resort to the remedy by certiorari as an- 
cillary to that by habeas corpus. Thus, 
when the record, brought up by certiorari, 
showed that a fine had, in the first instance, 
been imposed upon and paid by the prisoner, 
and that afterwards (during the same term), 
the judgment was altered to that of imprison- 
ment, whereas the law in the particular case 
required fine or imprisonment, he was dis- 
charged.* The facts showing want of juris- 
diction may sometimes be made apparent by 
a different method. There may be a de- 
termination upon an agreed statement of 
facts.” The proceedings may be annexed to 
the petition, as in a case where it was thus 
made to appear, that by reason of an unau- 
thorized amendment to the indictment found 
vy the grand jury, the prisoner had virtually 
not been tried upon a presentment of a grand 
jury, and that, therefore, the proceedings 
against him were void.** It should be noted, 
in this connection, that if a statement of facts 
found by a court as a part of its judgment is 
incorporated in the record, the judgment thus 
rendered may be avoided, if not justified by 
the facts as found. This has been ruled in 
cases arising upon writ of error, but the 
analogy will apply to other proceedings af- 
fecting the validity of judgments. 


3% Bushel’s Case, Vaughn, 135,6 How. St. Tr. 999 
Another example is, that of a committment for con. 
empt, where it appears upon the face of the return, 
that the alleged contempt consisted of disobedience 
to an unlawful order. Lx parte Brown, 97 Cal. 838. 

37 Bac. Abr., Habeas Corpus, B, 3; S. v. Glenn, 54 
Md. 572, 610. All superior courts of general jurisdic- 
tion have the power, by means of the writ of cer- 
tiorari, to restrain and confine the inferior tribunals 
and officers within the limits of their special powers. 
Williamson y. Carnan,1 Gill & Johns. 184, 196% Hall v. 
S., 12 7b. 8369; Swann v. Mayor, 8 Gill, 150; Rayner v. 
S., 52 Md. 368; Jackson v. P., 9 Mich. 111. 

3% Hx parte Lange, 18 Wall. 163 (upon the mere re- 
turn to the habaes corpus, no ground of discharge 
would have appeared). 

38 Ex parte McDonald, 45 Md. 98. 

40 Ex parte Bain, 121 U.S. 1. 

41 Ford v. S., 12 Md. 514; Clare v. S., 30 Jb. 163; 
Johns v. S., 55 /b. 350; Byers v. S., 63 Ib. 267. 





Still another class of cases in which com- 
mitments apparently valid may be impeached, 
is that where, by reason of some defect in the 
constitution of the committing tribunal, or by 
reason of the absence of some essential pre- 
requisite to the exercise of authority, no juris- 
diction to proceed against the party imprisoned 
has ever existed or arisen. Suppose A, a 
justice of the peace, having jurisdiction to 
hear and determine charges of petty larceny, 
should commit B to the proper prison by a 
warrant of commitment duly reciting all the 
jurisdictional facts. B, when brought up by 
habeas corpus, would not be permitted to 
show that he did not, in fact, commit the lar- 
ceny, or that no larceny, as averred, was ever 
in fact committed, or that the larceny was not 
committed in the county for which A was 
commissioned. These are matters of defense 
which can only be raised upon appeal. But 
B would be permitted to prove, aliunde, that 
he had never, in fact, been brought before A 
for trial, that there never had been a hearing, 
notwithstanding the recitals in the commit- 
ment. If the commitment were for contempt 
in refusing to testify in a suit pending before 
A between C and D, B would be entitled to 
show that no such suit was in fact pending 
before A, and if he could so establish to be 
released. In a case of commitment for con- 
tempt by a notary for the refusal of the pris- 
oner to give his deposition as a witness, to be 
used in a cause pending in a federal court, 
the prisoner was released upon showing that 
the taking of the deposition was not a bona 
jide proceeding to secure evidence to be used 
in the trial of such cause, but was a mere 
fraudulent device to annoy and oppress the 
witness, who was the plaintiff in the suit in 
the federal court, adopted by the defendant 
in said suit, for the purpose of ‘‘fishing out’’ 
his testimony in advance.* 

Two more examples of collateral impeach- 
ments of apparently valid commitments by 
testimony aliunde will be given. Proof was 
allowed to be offered upon a habeas corpus, 
that the committing magistrate was an infant, 
and as the court held that circumstance to be 
an absolute disqualification from performing 
the functions of the office, the prisoner was 
released.** Where the presence of three 


42 P, y. Cassels, 5 Hill, 164; Clarke’s Case, 12 Cush. 
320. 

43 In re Davis, 38 Kans. 308. 

44 In re Golding, 57 N. H. 146. A judgment rendered 
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justices was necessary to the constitution of 
a court for the trial of certain criminal 
charges, the prisoner was released upon 
habeas corpus, upon showing that one of the 
justices whose presence was averred in the 
commitment was not actually present at the 
trial.* Lewis HocHHEIMER. 

by a judicial officer disqualified from sitting in a par- 
ticular cause is void, and may be questioned collat- 
erally. Edwards v. Russell, 21 Wend. 63; Foot v. 


Morgan, 1 Hill, 655. 
45 Divine’s Case, 11 Abb. Pr. R. 90. 








CONSTRUCTION OF TELPHONE LINE IN HIGH- 
WAY—RIGHTS OF ABUTTING OWNER. 


CATER v. NORTHWESTERN TEL. EXCH. CO. 


Supreme Court of Minnesota, April 30, 1896. 

The defendant, under legislative authority, con- 
structed along the side of a country highway (the fee 
of which was in plaintiff) a telephone line, consisting 
of poles planted in the ground upon which wires 
were strung. It did not interfere with the safety and 
convenience of ordinary travel, or unreasonably or 
materially impair plaintiff’s special easements in the 
highway as owner ofthe abutting land: Held, that 
it did not impose an additional servitude upon the 
highway. 

MITCHELL, J.: The defendant isa domestic 
corporation authorized to erect and maintain 
telephone exchanges and lines. It has con- 
structed a telephone line between the cities of 
Minneapolis and St. Cloud, a part of which is on 
and along the side of a rural highway, the fee 
of which, subject to the public easement, is in 
the plaintiff, who is the owner of the abutting 
land. It was built without his consent and 
against his protest. It consists of poles planted 
in the soil ata distance of 170 feet from each 
other, upon which wires are stretched. The 
defendant claims the right to construct and main- 
tain this line solely by virtue of Gen. St. 1894, § 
2641. This action was brought to compel the 
defendant to remove its poles and wires from the 
bighway. It is not claimed that the line is not 
constructed in strict accordance with the re- 
quirements of the statute. Neither did the plaint- 
iff either allege or prove that it has caused any 
substantial pecuniary damage or injury to him- 
self or his property. He plants himself squarely 
upon the proposition that the erection and main- 
tenance of telephone poles and wires is not 
within the public easement in a highway, but 
constitutes the imposition of an additional servi- 
tude upon his land; and that is the question 
presented by this appeal. The question is res 
integra in this State, and the decisions upon it, as 
well as upon the kindred one as to telegraph 
lines, in other States, are conflicting. Hence we 
feel at liberty to decide the question entirely upon 
principle. 





From the manner in which the case has been 
discussed by counsel, we assume that defendant’s 
telephone line is for the use of the public upon 
payment of certain charges. Therefore, the use 
to which the highway has been appropriated by 
the defendant isa public one. The transmission 
of intelligence by telegraph or telephone isa 
business of a public character, to be conducted 
under public control, in the same manner as the 
transportation of persons or property by common 
carriers. But, of course, the fact that thisis a 
public use gives the legislature no right to au- 
thorize the taking of private property for it with- 
out paying compensation. The proposition is 
equally elementary that the acquisition by the 
public of one easement in land gives no right to 
another and different easement. The public can- 
not go beyond, but must be confined within, the 
general purpose for which the easement was 
granted or acquired from the owner of the soil. 
Hence whether an easement authorizes the use 
of land in a particular way depends upon the 
nature and extent of the easement. These 
propositions are so nearly axiomatic that they 
will not be disputed by any one. The question, 
then, is, what is the nature and extent of the pub- 
lic easement ina highway? If there is any one 
fact established in the history of society and of 
the law itself, it is that the mode of exercising 
this easement is expansive, developing and grow- 
ing as civilization advances. In the most prim- 
itive state of society the conception of a highway 
was merely a footpath; in a slightly more ad- 
vanced state is included the idea of a way for 
pack cnimals; and, next, a way for vehicles 
drawn by animals,—constituting, respectively, 
the iter, the actus, and the via of the Romans. 
And thus the methods of using public highways 
expanded with the growth of civilization, until 
to-day our urban highways are devoted to a 
variety of uses not known in former times, and 
never dreamed of by the owners of the soil when 
the public easement was acquired. Hence it has 
become settled law that the easement is not 
limited to the particular methods of usein vogue 
when the easement was acquired, but includes 
all new and improved methods, the utility and 
general convenience of which may afterwards be 
discovered and developed in aid of the general 
purpose for which highways are designed. And 
it is not material that these new and improved 
methods of use were not contemplated by the 
owner of the land when the easement was ac- 
quired, and are more onerous to him than those 
then inuse. Another proposition, which we be- 
lieve to be sound, is that the public easement in 
a highway is not limited to travel or transporta- 
tion of persons or property in movable vehicles. 
This is, doubtless, the principal and most neces- 
sary use of highways, and in a less advanced 
state of society was the only known use, as the 
etymology of the word ‘‘way’’ indicates. And 
the courts, which, asa rule, are exceedingly con- 
servative in following old definitions, have often 
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seemed inclined to adhere to this original con- 
ception of the purpose of a highway, and to ex- 
clude every form of use that does not strictly 
come within it. But, it is now universally con- 
ceded that urban highways may be used for con- 
structing sewers and laying pipes for the trans- 
mission of gas, water, and the like for public use. 
Some courts put this on the ground that these 
uses are merely incidental to and in aid of travel 
on the streets. Other courts put it on the ground 
that such uses are contemplated when the ease- 
ment inurban ways is acquired, but not in the 
case of rural highways. But it seems to us that 
neither of these reasons is either correct or satis- 
factory. The uses referred to of urban streets 
are notin aid of travel, but are themselves in- 
dependent and primary uses, although all within 
the general purpose for which highways are 
designed. Neither can a distinction between 
urban and rural ways be sustained on the ground 
that such uses were contemplated when the pub- 
lic easement was acquired in the former but not 
when the easement was acquired in the latter. As 
a matter of fact, most of these uses were un- 
known when the public easement was acquired 
in many of the streets in the older cities. Indeed, 
many of what are now urban highways were 
merely country roads when the public acquired 
its easement in them, and doubtless many high- 
ways that are now merely country roads will in 
time become urban streets. When such changes 
occur, will the abutting owners be entitled to 
new compensation before the public can build 
sewers or lay water or gas pipes in these streets? 

It seems to us that a limitation of the public 
easement in highways to travel and the trans- 
portation of persons and property in movable 
vehicles is too narrow. In our judgment, pub- 
lic highways, whether urban orrural, are designed 
as avenues of communication; and if the original 
conception of a highway was limited to travel and 
transportation of property in movable vehicles, it 
was because these were the only modes of com- 
munication then known; that as civilization ad- 
vanced and new and improved methods of com- 
munication and transportation were developed, 
these are all in aid of and within the general pur- 
pose for which highways are designed. Whether 
it be travel, the transportation of persons and 
property, or the transmission of intelligence, and 
whether accomplished by old methods or by new 
ones, they are all included within the public 
‘highway easement,’’ and impose no additional 
servitude on the land, provided they are not in- 
consistent with the reasonably safe and practical 
use of the highway in other and usual and neces- 
sary modes, and provided they do not unreason- 
ably impair the special easements of abutting 
owners in the street for purposes of access, light, 
and air. It is impracticable, as well as danger- 
ous, to attempt to lay down, except in this gen- 
eral form, any rule or test of universal applica- 
tion as to whatis or what is not a legitimate 
‘street or highway use.’’ Courts have often at- 





tempted to do so, but have always been com- 
pelled by the logic of events to shift their 
ground. The only safe way is to keepin mind 
the general purpose of highways, and adopt a 
gradual process of inclusion and exclusion as 
eases arise. This court has held, in common with 
the great majority of courts, that an ordinary 
commercial railroad imposes an additional servi- 
tude on a street, and we applied a test as to what 
did and did not constitute an additional servitude. 
As far as it went, and as applied to such a case, 
the test was doubtless correct; but, afterall, the 
bottom fact upon which the decision really rests 
was that such an appropriation of a street was 
practically subversive of its use by the public in 
the ordinary way, and also unreasonably im- 
paired the special easements of abutting owners. 
So, too, the new York elevated railway cases 
were discussed and reasoned at great length; but 
in their final analysis the real ground upon which 
those structures were held to impose an addi- 
tional servitude was, not that they were immov- 
able, or were above the surface of the ground, 
but because they unreasonably impaired the 
easements of abutting owners in the streets for 
purposes of access, light, and air. How far a 
particular method of using a street must inter- 
fere with other methods of its use by the public, 
or with the special easements of abutting own- 
ers, in order to constitute an additional servitude 
or amount to a nuisance, is not involved in the 
present case. An argument sometimes advanced 
why telegraph and telephone lines constitute an 
additional servitude is that the structures are 
immovable. It is said that ‘‘the primary law 
of the street is motion.”’ It is true, motion is the 
law of the street, in the sense that the person or 
thing to be transmitted or transported must move; 
but it is not true in the sense that the medium or 
agency by or through which it is conveyed or 
transmitted must move. Pipes laid for the trans- 
mission of water, gas, and steam are immovable. 
So are the tracks of street railways, also the poles 
and wires of the trolley system. And it can make 
no difference in principle whether the immovable 
structure is on, under, or above the surface of the 
ground, for the rights of the owner of the fee are 
the same in either case. Subject only to the pub- 
lic easement for highway purposes, he remains 
the owner of the land upward and downward in- 
definitely. If the transmission of intelligence by 
telegraph or telephone is not included in the pub- 
liceasement in a highway, it would be equally 
an invasion of his rights of property, even if the 
wires were placed underground. If an immov- 
able structure ina highway constitutes an addi- 
tional servitude, it is not merely because it is im- 
movable, but because it unreasonably interferes 
with the general use of the street by the public, 
or because it unreasonably impairs the special 
easements of abutting owners.”’ 

It can hardly be necessary to say that the fact 
that telephone and telegraph lines are owned by 
private companies, and not by the State, is not 
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material, provided they are authorized by the 
State, and are devoted to a public use. No such 
structures can be putin the highways except by 
authority of the State, and then only for a public 
use. The State can say how they shall be con- 
structed and operated. When public interests 
demand, the State can require the wires to be put 
underground, as they, doubtless, should be in 
cities of any considerable size. So far as there 
is any distinction between rural and urban high- 
ways, there would be much more reason for 
holding such structures an additional servitude 
in the latter than inthe former. Itis a matter of 
common knowledge that telegraph and telephone 
lines along the side of a country road rarely, if 
ever, appreciably interfere with either public 
travel or the easements of the abutting landowner; 
whereas in the cities, especially on business 
streets, where the buildings extend out to the 
line of the street, the numerous wires stretched 
upon the crossarms frequently materially inter- 
fere with access, light, and air, as wellas render 
protection of the buildings more difficultin case 
of fire. 

There is a further consideration that is entitled 
to weight. We cannot pretend ignorance of the 
fact that in this State, from the earliest times, the 
right to appropriate highways for telegraph 
lines has been asserted, and almost universally 
acquiesced in by the owners of abutting estates. 
The legislature has for nearly 30 years assumed 
that this right existed, by enacting a statute au- 
thorizing it. In 1881, when the newer invention 
of telephones was coming into general use, the 
legislature amended the statute extending the 
same right to telephone companies. This has 
also been generally acquiesced in by the public. 
This constitutes a popular construction of ‘‘the 
law of the road,’’ and a popular verdict as to 
what public convenience requires, which courts 
can hardly afford to ignore. The telephone is 
still a comparatively new invention. Notwith- 
standing the high charges for its use which the 
proprietors of the patents have been enabled to 
exact, it has already become a common medium 
of communication, not only between residents of 
the same city, but also between neighboring 
towns and villages, and, with the development 
of the long distance telephone, even between 
towns and cities hundred of miles apart. With 
the expiration of the patents, the charges for its 
use are now being rapidly reduced. The present 
possibilities of the telephone as a means of com- 
munication are very great. It is not impossible 
that it may soon become a common and cheap 
mode of communication, not merely between 
towns, but also between residents of the country 
and of the towns, or even between the rual resi- 
dents themselves. It may be, as advocated by 
many as to telegraphs, that the government will 
at some day assume the function of furnishing 
all sueh service to the public. Telephone lines 
must be placed in the highways. It is the only 
practicable place to put them. The only ques- 





tion is whether a new right to do so must be ac- 
quired from the owners of property abutting on 
the highways. 

Weare not unmindful that private property can- 
not be taken for a public use without compensa- 
tion, however important that public useis. We 
are not forgetful of the fact that care should be 
taken that, in the popular zeal for modern pub- 
lic improvements, the burden of furnishing these 
improvements should not be shifted from the 
public, and imposed upon any particular class of 
individuals. But viewing, as we do, highways 
as being designed as public avenues of travel, 
traffic, and communication, the use of which is 
not necessarily limited to travel and the transpo’ 
tation of property in moving vehicles, but ex- 
tends as well to communication by the transmis- 
sion of intelligence, it seems to us that such a 
use of a highway is within the general purpose 
for which highways are designed, and, within 
the limitations which we have suggested, does 
not impose an additional servitude upon the 
land; in short, that it is merely a newly-discov- 
ered method of using the old public easement. 

We have thus far referred to the appropria- 
tion of highways for telegraphs and for tele- 
phones as if both stoodon the same ground, and 
involved the same principle. But the only ques- 
tion before us is whether a telephone line im- 
poses an additional servitude ona highway; and 
the decision of the court must be deemed to be 
confined to that question, leaving the question as 
to telegraph lines to be authoritatively decided 
when it is presented and argued, so that, if there 
be any distinction between the two, an oppor- 
tunity may be given to point it out. Order af- 
firmed. 


Norre.—Though the court in the principal case, dis- 
claims having passed upon the question of telegraph 
poles and wires in the highway as distinct from the 
telephone, it is difficult to see any difference of prin- 
ciple between the two. It has been repeatedly held 
that a telegraph and a telephone line, consisting of 
wires strung upon poles, when constructed along and 
upon a street, constitutes a new use of the street and 
an additional burden upon it. Owners of abutting 
property are entitled to compensation for such use. 
West. Union Tel. Co. v. Williams, 86 Va. 696; Broome 
v. New York, etc. Telegraph Co., 42 N. J. Eq. 141; 
State v. New York, etc. Telegraph Co., 51 N. J. L. 83; 
Eels v. Tel. Co., 148 N. Y. 183, 38 N. E. Rep. 202; 
Board of Trade Tel. Co. v. Barnett, 107 Ill. 507; 
Stowers v. Postal Tel. Cable Co., 68 Miss. 559; Tif- 
fany v. U. S. Illuminating Co., 51 N. Y. Superior 
Court R., 280; Chesapeake, etc. Tel. Co. v. Mackenzie, 
74 Md. 36; Willis v. Erie Telephone, etc. Co., 37 Minn. 
347; Erie Tel. etc. Co. v. Kennedy, 80 Tex. 71; Pacific 
Postal Tel. Cable Co. v. Irvine, 49 Fed. Rep. 113; 
Keasbey on Electric Wires, pp. 69-85; 25 Amer, & 
Eng. Encyclopedia of Law, 753. The doctrine is not, 
however, universally recognized. The Massachusetts 
courts have unequivocally held that an additional 
servitude is not imposed by the erection of poles and 
wires along the highway. Pierce v. Drew, 136 Mass. 
75; Boston v. Richardson, 13 Allen, 160; Young v. 
Yarmouth, 9 Gray, 386; Chase v. Sutton Manuf. Co., 4 
Cush. 167. A few other courts have seemed inclined 
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to follow the doctrine of the Massachusetts courts. 
Julia Bld. Assoc. v. Bell Tel. Co., 88 Mo. 258; Gray v. 
Mutual Union Tel Co., 12 Mo. App. 491; State v. St. 
Louis, etc. R. Co., 86 Mo. 288; Irvine v. Great South- 
ern Tel. Co., 87 La. Ann. 683; People v. Eaton (Mich.), 
50 N. W. Rep. 145. In all of these cases there were 
divided courts, and in Pierce v. Drew, supra, and 
Julia Bldg. Assoc. v. Bell Tel. Co., supra, the dissent- 
ing opinions are so vigorous as to largely neutralize 
the decisions as authorities outside the jurisdiction 
of the court announcing them. The latest decision 
upon the subject is that of the New York Court of 
Appeals, in the case of Eels v. Telegraph Co., supra. 
It ably discusses the question on principle and 
reaches the unanimous conclusion that the occupa- 
tion of a usual highway by a telegraph and telephone 
company for the erection of its poles is an additional 
servitude for which the owner of the fee is entitled to 
compensation. 

Two of the members of the Minnesota court dissent 
from the majority in the principal case. As the chief 
justice of the court, who files a dissenting opinion, 
says,a highway primarily is simply a public ease- 
ment or servitude for travel and passage of persons, 
animals and things, carrying with it as an incident 
the right of the public to use the soil for the pur- 
poses of repair and improvement of the way, and in 
cities and in populous places, the further right to use 
the street for the more general purposes of sewerage, 
the distribution of water and light and the further- 
ance of public health, safety and convenience. 
The owner of the land over which the highway 
passes retains the fee thereof and all rights of prop- 
erty therein not incompatible with the public ease- 
ments therein, as here defined. 2 Dill. Mun. Corp. 
sec. 688; Ang. & D. Highw. sec. 301. While the 
fundamental idea of a highway is that it is for public 
travel, yet the purposes for which it was acquired 
are not limited to travel and passage in the then 
known vehicles and methods, for all new vehicles 
and methods of travel thereon, which are not incon- 
sistent with the safe and practical use of the highway 
for travel in the ordinary methods, are included in 
the public easement. 

Accordingly it has been held by nearly all recent 
authorities that the operation of a street railway for 
the transportation of persons only, whether the 
motive power is animal or mechanical, including 
electricity, with the necessary poles and wires to com- 
municate the power to the car or vehicle to be moved, 
is not an additional servitude. Taggert v. Railway 
Co., 16 R. I. 668, 19 Atl. Rep. 326; Halsey v. Railway 
Co., 47 N. J. Eq. 380, 20 Atl. Rep. 859. The author- 
ities, in reference to such street railways, proceed 
upon the basis that such new use of the street is 
similar to that for which the street was originally 
acquired; or, in other words, it is merely a newly- 
discovered method of exercising the old public ease- 
ment, for travel and passage of persons and things 
along the public street. This principle has been ex- 
tended, by a limited number of adjudged cases, to 
the erection and use of telephone and telegraph poles 
and wires in the streets, for the purpose of transmit- 
ting intelligence. The analogy, however, between a 
telephone line and the purposes for which a country 
highway is acquired is remote, if not fanciful; and it 
is safe to say that such use of the highway was not 
within the contemplation of the parties when the dam- 
ages for the public easement were assessed or the 
right of passage dedicated. The use of the highway 
for a telephone line is essentially distinct from its use 





for travel. The right of the public in the ordinary 
highway is to pass along upon it, not to remain 
stationary; and it would be just as reasonable to 
claim that towers erected in the highway for the pur- 
pose of transmitting intelligence by signal-lights were 
not an additional servitude as to make sucha claim 
for telephone poles. In each case there would be an 
exclusive use and possession of a portion of the high- 
way, in no manner connected with the movement of 
vehicles or cars of any kind, which cannot be prop- 
erly regarded as a new method of exercising the old 
public easement for travel and passage. 








CORRESPONDENCE. 


UNITED STATES ESCHEAT LAW. 


To the Editor of the Central Law Journal: 

I would feel obliged by your informing me through 
the JOURNAL how the State would deal with the fol- 
lowing escheat matter: Although not laid in St. Louis, 
still locality is immaterial, not affecting an escheat. 
Example: A farmer holding 100 acres of land by 
State grant, by his will bequeathed a life estate only 
to his widow, and at her death all she possessed 
and the land absolutely to his ‘‘nephew” for services 
done. Nephew died intestate 17 years before the 
widow, leaving no issue. The widow knew this so- 
called “nephew” was illegitimate, and, therefore, the 
State (not widow) would become his heir in such es- 
cheated land. The testator had legal relations. The 
widow should petition the State for favor of the land, 
which, if granted her, she could sell it if she pleased. 
In the event of her taking the law into her own hands 
in purposely neglecting to make discovery to the 
State, of the nephew having no legal heir, and then 
conveying the land for a consideration to another, 
would it be in accordance with escheat law for the 
State to cancel the widow’s illegal deed of sale, and 
also each and every subsequent deed built upon her’s 
—the first bogus one? Would the statute of limita- 
tions operate in escheats or only land under court 
jurisdiction? ENQUIRER. 








JETSAM AND FLOTSAM. 


BANKER’S LIEN. 


A recent decision in Kentucky is of interest as a 
new authority on an old and much disputed question 
in the law of banker’s lien. The facts of the case 
were these. A bank discounted and held a note, and 
at the maturity thereof held on general deposit for 
the maker asum sufficient to pay the note. It per- 
mitted this sum to be checked out, and the question 
was whether the defendant, a surety on the note, was 
thereby discharged. Defendant had signed the note, 
which presumably was a joint and several one, as 4 
co-maker, but the bank knew that he was only asurety. 
The Court of Appeals of Kentucky held that the 
surety was discharged. Pursifull v. Pineville Bank- 
ing Co.’s Assignee, 30S. W. Rep. 208. The authori- 
ties are irreconcilable, but it is believed that on prin- 
ciple the decision is perfectly sound. In accord with 
it are McDowell v. Bank of Wilmington, 1 Harring. 
ton (Del.), 369; Bank v. Henninger, 105 Pa. St. 502. 
And see Morse, Banks and Banking, 3d ed., § 503. 
The opposite view is taken in Bank v. Hill, 76 Ind. 
223; Vors v. Bank, 83 Ill. 599; Martin v. Bank, 6 Har. 
& J. 285; Bank v. Peck, 127 Mass. 298 (obiter). 

It is of course well settled that in cases of this sort 
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the bank may, if it chooses, refuse to pay so much of 
its debt to the depositor as will equal the debt which 
the depositor in turn owes the bank. If this right of 
refusing to pay, which is sometimes called a set-off 
and sometimes a lien, is a genuine lien, it would seem 
to follow that the bank, by voluntarily paying the de- 
positor’s claim, relinquished a lien, and so discharged 
asurety on the depositor’s note, in like manner as the 
relinquishment of any other security would discharge 
asurety. May not this right of refusing to pay the 
depositor’s claim very properly be regarded as a lien 
—alienonthe claim? It gives the bank aright of 
retaining control over the claim for the purpose of se- 
eurity, and such aright, when given by law over the 
property of another, is certainly very similar to alien. 
To be sure it is a lien on a chose in action, 
but that does not seem to be aninsuperable difficulty. 
A stock certificate is a chose in action, and clearly 
the bank would have a lien on a stock certificate de- 
posited with it, even if the certificate happened to be 
one of its own, and so, as in the principal case, a 
claim against the bank itself. The only difference, so 
far as is perceived between the case of the stock- 
certificate and the principal case, is that in the latter 
there is no formal assignment to the bank of the de- 
positor’s claim, the chose in action. But as the law 
has already given the bank power to deal with the 
claim for its security in like manner as if it had been 
assigned, a formal act of assignment does not seem to 
be called for. 

If it be conceded that the banker’s right of control 
over the depositor’s claim is a lien on the claim, there 
would seem to be no difficulty on principle with the 
Kentucky decision; for payment of the claim would 
clearly be a relinquishment of the lien, and so a dis- 
charge of the surety. That the result which the case 
reaches is a desirable one from the standpoint of jus- 
tice and convenience seems hardly open to question. 
Ifthe bank wishes to be polite, and honor its de- 
positor’s checks regardless of the state of accounts 
between them, it ought not to cailon the surety to 
make good the resulting loss.—Harvard Law Review. 


PERMISSIBLE MONOPOLIES. 


Courts of last resort are said to generally refrain 
from announcing an authoritative, affirmative defini- 
tion of the word ‘“‘Monopoly,” so odious to the com- 
mon law and to the genius of free government. It 
would try the power of expression of most judges, if 
not of human speech, to frame such a definition. The 
process of exclusion rather than inclusion is adopted 
by the courts and they willrather determine what is 
not a monopoly rather than the reverse. These re- 
marks are made by Circuit Judge McCormick in City 
of Laredo v. International Bridge & Tramway Co., 66 
Fed. Rep. 247, in treating of the constitutional as- 
sertion of the State of Texas to the effect that “per- 
petuities and monopolies are contrary to the genius 
ofafree government and shall never be allowed.” 
This provision has been in the Texas constitution 
since its separation from Mexico, but it was never 
supposed to cover exclusive ferry or toll privileges, 
granted by the legislature. Indeed the denunciation 
of Englishmen against monopolies were never 
leveled at exclusive privileges, held under parliamen- 
tary acts and in the celebrated Slaughter-house cases, 
16 Wall. 36, Justice Miller pointed out the fact, that 
Great Britain’s Parliament and the American legis- 
lative bodies have, from time immemorial, granted 
exclusive privileges to persons and corporations and 
this power has never been questioned, although these 
privileges come within the domain of monopolies. It 





goes without saying that some of the most useful and 
beneficial enterprises set on foot for the general good 
have been made successful by means of these exclusive 
privileges and could only have been conducted to 
success in that way. ; 

The plain practical construction put on the Texas 
constitution by every department of the State 
government shows that such exclusive privileges do 
not constitute a monopoly within the meaning of the 
cited section of the Texas constitution.—National 
Corporation Reporter. 











BOOKS RECEIVED. 


American Railroad and Corporation § Reports. 
Being a collection of the Current Decisions of the 
Courts of Last Resort in the United States, and 
Pertaining to the Law of Railroads, Private and 
Municipal Corporations, including the Law of In- 
surance, Banking, Carriers, Telegraph and Tele- 
phone Companies, Building and Loan Associations, 
etc. Edited and Annotated by John Lewis, Author 
of a “Treatise on Eminent Domain in the United 
States.” Volume V. Chicago: E. B. Meyers & 
Company, Law Publishers, 1895. 








HUMORS OF THE LAW. 


A certain Justice of the Peace having arrived, pre- 
vious to a trial, at a conclusion upon a question of law 
highly satisfactory to hinself, refused to entertain any 
argument by the opposing counsel. “If your Honor 
pleases,” the counsel replied, “I should like to cite a 
few authorities upon the point.” Here he was sharply 
interrupted by the Justice, who stated: ‘The Court 
knows the law, and is thoroughly advised in the prem- 
ises, and has given its Opinion, and that settles it.’’ 
“Tt was not,” continued the counsel, “‘with an idea of 
convincing your Honor that you are wrong, but I 
should like to show you what a fool Blackstone was.’’ 


Visitor (In court-room).—‘*What dastardly crime 
was committed by the prisoner who was just con- 
victed?”’ 

**He stole a ride on a railroad.” 

‘“‘And the man who got free?”’ 

‘He stole the railroad.” 








WEEKLY DIGEST 


Of ALL the Current Opinions of ALL the State 
and Territorial Courts of Last Resort,and of the 
Supreme, Circuit and District Courts of the 
United States, except those that are Published 
im Fall or Commented upon in our Notes of 
Recent Decisions. 
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RHODE ISLAND........0.s00+ + o0ee19, 87, 119 
SOUTH CAROLINA ++ e42, 55, 115 
TEXAS, 6, 8,9, 15718, 21, 23, 35, 86, 48, 57,58, 59, 70, 78, 81, 
95,114, 116 
UNITED STATES C. C...........3, 17, 28, 30, 51, 61, 74, 96, 103 
U.S. C.C. OF APP., 5, 13, 26, 27, 43, 47, 52, 53, 68, 84, 93, 
102 
VIRGINIA ool, 62, 64, 92, 121 

1. ACCIDENT INSURANCE — Assessment.—Where an 
accident policy provided for payment of a certain sum 
in case of death, and that such payment should be 
conditioned ‘‘upon the same being realized from as- 
sessments” underthe laws of New York andthe by- 
laws of the company provided for assessments to pay 
losses where there were no funds on hand, the bene- 
ficiary can sue at law to recover the amount, and need 
not file a bill to compel the levy of the assessment.— 
FOLLIS V. UNITED STATES MUT. ACC. ASS8’N., Iowa, 62 
N. W. Rep. 808. 

2. ACCIDENT INSURANCE — Negligence.—No recovery 
can be had on an accident insurance policy conditioned 
that the insured shall use due care, where plaintiff sat 
down onthe end of a railroad tie, dangerously near a 
side track, and accidentally fell asleep, and had his 
arm crushed by atrain.—STANDARD LIFE & ACC. INS. 
Co. ¥. LANGSTON, Ark., 308. W. Rep. 427. 

3. ACTIONS—Injuries — Jurisdiction.—Where insured 
property hus been destroyed by a wrongdoer, and the 
insurer has paid tothe owner less than the value of 
the property, the insurer cannot sue the wrongdoer in 
his own name for the injury. The action must be 
brought in the name of the owner of the property de- 
stroyed.—WATTS V. SOUTHERN BELL TELEPHONE & 
TELEGRAPH Co., U. 8. C. C. (W. Va.), 66 Fed. Rep. 453. 

4. ADMINISTRATION — Claim against Estate.—The in- 
troduction by the indorsee thereof of a note purport- 
ing to have been executed by defendant’s intestate, 
together with prima facie proof of the genuineness of 
the signature, raises the legal presumption that the 
note is unpaid, and entitles plaintiff to recover the 
amount thereof, in the absence of rebutting evidence, 
under Code, § 2410, providing that all claims against an 
estate not expressly admitted in writing shall be con- 
sidered as denied without any pleading, and section 
2730, providing that the signature to a written instru- 
ment upon which an action is based shall be deemed 
admitted unless the genuineness is denied under oath. 
—SCHULTE Vv. COULTHURST, Iowa, 62 N. W. Rep. 770. 

5. ADMIRALTY—Comity—Vessel in Possession of Re- 
ceiver.—Where a receiver sends a vessel, belonging to 
his trust, out of the jurisdiction of the court appoint- 
ing him, and into a port of another State in charge of a 
master, he places her inthe position of all other ves- 
sels engaged in the same business; and, when supplies 
are there furnished upon her credit, there is no rule of 
comity to prevent an admiralty court of that jurisdic- 
tion from enforcing the lien against her by proceedings 
in rem.* On the contrary, the enforcement of such lien 
is a matter of right, not dependent upon the consent of 
the court by which the receiver was appointed.—THE 
WILLAMETTE VALLEY, U.S.C. C. of App., 66 Fed. Rep. 
565. 

6. ADVERSE POSSESSION — Inclosure of Property.— 
Temporary breaks in an inclosure, relied upon to sus- 
tain the plea of adverse possession, will not stop the 
running of the statute, if enough of the fence remains 
to give notice of the extent of the adverse claim.— 
WILLIAMS VY. RAND, Tex., 30S. W. Rep. 509. 

7. APPEAL—Record.—The record in one proceeding 
inthe Supreme Court cannot be made a part of a case 
made in another proceeding in the same court by a 
mere reference, nor can anything be considered as a 
part of such case made unless it is actually incor- 
porated therein.—PARKHURST V. FIRST NAT. BANK OF 
CLYDE, Kan., 39 Pac. Rep. 1027. 





8. APPEAL FROM JUSTICE — Pleading.—In a suit ap. 
pealed from thejustice’s court to the county court, the 
parties may, under Rey. St. art. 316, plead new matter 
not pleaded in the justice’s court, which would haye 
been admitted had the cause been originally com. 
menced in the county court.—HARROLD V. BARWISE, 
Tex., 30S. W. Rep. 498. 

9. APPEAL FROM JUSTICE—Pleading.—New matter not 
constituting a new cause of action, which was not 
pleaded in a justice’s court,may beset up by way of 
amendment on appeal to the county court, under Rey. 
St. art. 316.—CITY OF DALLAS V. MCALLISTER, Tex., 30 
S. W. Rep. 452. 

10. ATTACHMENT — Bond —Sureties.—The assignee of 
an insolvent debtor, having obtained possession of the 
property, under claim bonds, from the sheriff who had 
attached it, afterwards agreed with the attaching 
creditors that one of the claims should be tried, and 
the verdict rendered therein made conclusive as to all 
the others: Held, that such agreement did not release 
the sureties on the claim bonds.—JAFFRAY V. SMITH, 
Ala., 17 South. Rep. 218. 


1l. ATTACHMENT AGAINST NON-RESIDENT.—A decree 
against a non-resident who has not appeared based 
purely upon an invalid attachment of his property is 
void.—KEYSER V. GUGGENHEIMER, Va., 21 S. E. Rep. 
475. 

12. BANKS—Bills and Notes—Re-discount.—A cashier 
of a bank, to whom its entire management is intrusted 
by the directors, has authority to have its paper re- 
discounted in the usual course of business; and his 
authority is not limited to extraordinary occasions, 
not admitting of delay.—DAVENPORT V. STONE, Mich., 
62 N. W. Rep. 722. 


13. CARRIERS—Common and Private.—The C. R. Co. 
made a special contract in writing with one W, the 
proprietor of a circus, to haul a special train, consist- 
ing of cars owned by W, containing the circus prop- 
erty, equipment, and performers, between certain 
points, on stated days, at prices specified, which were 
less than the regular rates of the company for trans- 
portation of passengers and freight. It was provided 
in the contract that, in consideration of the reduced 
rate and of the increased risks to the property of the 
railroad company in running such special train, said 
company should not be liable for any damage to the 
persons or property of the circus company from what- 
ever cause. It was not the regular business or the 
custom of the railroad company to haul such special 
trains of private cars, or to transport persons, animals, 
and freight on the same trains: Held, that the railroad 
company in carrying W’s property on such special 
train acted as a private, and not as a common Carrier; 
that, as such, it had the right to make the contract, 
stipulating against liability for damage; and that such 
contract was binding upon the parties.—CHICAGO, ETC. 
R. Co. Vv. WALLACE, U. 8. C.C. of App., 66 Fed. Rep. 
506. 


14. CARRIERS—Delivery of Goods.—Cotton loaded by 
plaintiff on a car furnished by defendant was destroyed 
by fire before it was put in transit, and before a bill of 
lading was made out. It was shown to be defendant’s 
custom to move cars loaded by plaintiff as soon as a 
blank receipt was made out by plaintiff and signed by 
the conductor. Plaintiff had made out such receipt, 
notified defendant that the goods were ready for ship- 
ment, and requested immediate removal: Held, that 
delivery to defendant was complete.—ST. LOUIS, ETC. 
Ry. Co. v. MURPHY, Ark., 308. W. Rep. 419. 


15. CARRIERS—Live Stock—Damages.—In an action 
for injuries to horses shipped to market, the measure 
of damages beiug the depreciation in their market 
value at the place of destination, evidence of their 
value at other places, and the opinion of a witness, 
not conversant with the market at the place of destin- 
ation, as tothe amount of the damages, is inadmis- 
sible.—Texas & P. Ry. Co. v. BARBER, Tex., 30S. W- 
Rep. 500. 
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16. CARRIERS—Passenger—Contract of Carriage.—A 
written contract with a railway company, signed by 
the shipper of live stock, providing that such shipper, 
while being carried upon the train transporting his 
stock, shall remain in the caboose car attached to the 
train while the same is moving, is valid and binding 
between the parties thereto. Such a contract isa rea- 
sonable one, intended for the safety and convenience 
of the shipper, as well as for the protection of the rail- 
way company carrying him. It does not contravene 
any law or a sound public policy.—FtT. Scott, W. & 
W. Ry. Co. v. SPARKS, Kan., 39 Pac. Rep. 1032. 

17. CARRIERS OF GOODS — Machinery.—The axle 
ofa railroad caris a part of its motive machinery; 
and an accident caused by the breaking of such 
axle comes within an exception, in a bill of lad- 
ing, of ‘‘accidents to boilers or machinery.”—N. K. 
FAIRBANK & CO. V. CINCINNATI, N.O. T. P. Ry. Co., 
U.S.C. C. (Ohio), 66 Fed. Rep. 471. 

18. CARRIERS OF PASSENGERS—Baggage—Measure of 
Damages.—A passenger is entitled to recover, for a de- 
lay in the delivery of baggage, the value of the use of 
her property between its actual arrival and the time it 
should have arrived, and the cost of clothing for her- 
self and child while she was waiting for its delivery is 
too remote.—TExas & P. Ry. Co. v. DOUGLAS, Tex., 30 
8. W. Rep. 487. 

19. CERTIORARI—Return.—A common law writ of cer- 
tiorari brings up for review only the record proper of 
the proceedings sought to be reviewed, of which the 
evidence forms no part, and the return thereof need 
not set it out.—SMITH V. TOWN COUNCIL OF THE TOWN 
OF BURRILLVILLE, R. I., 31 Atl. Rep. 578. . 

20. CONSTITUTIONAL LAW—Division of Judicial Circuit. 
—Act Feb. 8, 1895, providing for an additional judge 
tor the sixth judicial circuit, and forthe division of 
that circuit does not violate Const. art. 7, § 13, 
providing for the division of the State into judi- 
cial circuits, and for the election of “a judge” for 
each circuit; nor section 1, which vests the judicial 
power of the State in one Supreme Court, in Circuit 
Courts, etc., by establishing a new office, in which ju- 
dicial power is vested.—STATE V. MARTIN, Ark., 30S. 
W. Rep. 421. 


21. CONSTITUTIONAL LAW—Impounding Stock.—Rev. 
St. art. 4604—4607, providing that the owner of inclosed 
premises may impound stock unlawfully trespassing 
thereon, and for the assessment of damages by three 
treeholders, and for a sale of the stock to pay the dam- 
ages, violates Const. art. 1, § 19, providing that no citi- 
zen shall be deprived of property without due process 
of law.—ARMSTRONG V. TRAYLOR, Tex., 308. W. Rep. 
440. 


22. CONSTITUTIONAL LAW—School Fund.—Gen. St. § 
4371, providing that the expenses of the department of 
education, of whatever character, shall be paid out of 
the common school fund, is not repugnant to Const. § 
184, creating that fund, and providing that it shall be 
held inviolate for the purpose of sustaining the system 
of common schools, and shali be appropriated to no 
other purpose.—SUPERINTENDENT OF PUBLIC INSTRUC- 
TION Vv. AUDITOR OF PUBLIC ACCOUNTS, Ky., 308. W. 
Rep. 404. 


23. CONTRACT—Construction.—A contract for the con- 
struction of a railroad provided that all materials used 
should be subject tothe approval of the engineer of 
the railroad company; that the engineer should have 
power to remove, at the contractor’s expense, any 
work that might be performed in a mannercontrary to 
the instructions, and, as to stone work, provided that 
the courses should not be less than 12 nor more than 30 
inches thick: Held, that the engineer had authority 
to determine the quality of stone to be used, and to di- 
rect it to be cut down to such a thickness as that all 
unfit material would be removed from it.—JONES Vv. 
GILCHRIST, Tex., 308. W. Rep. 442. 

24. ConTRaACT—Construction.—The bill of sale of a 
stock of goods provided that the vendee should have 





the proceeds of all sales made ‘‘from and after April 
Ist.” There was no evidence of a mutual mistake of 
the parties as to the words used, and it appeared that 
the vendee had offered more for the goods March 31st 
than on April 5th, giving as a reason that the stock 
had been reduced by sales: Held, that he was not en- 
titled to the proceeds of the sales made on April iIst.— 
CHICAGO TITLE & TRUST CO. V. SMYTH, Iowa, 62 N. W. 
Rep. 792. 


25. CONTRACT — Reformation — Mistake.—A written 
contract by which defendant agreed to sell certain 
shares of stock to plaintiff, and to look to such shares 
alone for payment of the purchase price, will not be 
reformed on the ground of mistake of law, in that 
plaintiff believed that only the dividends on the shares 
would be liable for his debt, where no fraud or misrep- 
resentation is shown, and plaintiff executed such con- 
tract with full knowledge of its contents.—LOFTUS V. 
FISCHER, Cal., 39 Pac. Rep. 1065. 


26. CONTRACT—Rescission.—A contract for the pur- 
chase of an ice machine cannot be rescinded after 
more than two years’ use in the ordinary course of 
business, although the purchaser declined to accept 
the machine, and requested the vendor to remove 
same, within three or four months after its delivery.— 
DODSWORTH V. HERCULES IRON WORKS, U. 8. C. C. of 
App., 66 Fed. Rep. 483. 


27. CORPORATIONS—Stockholders—Kansas Statute.— 
The constitution of Kansas provides that “dues from 
corporations shall be secured by individual liability of 
the stockholders.” Gen. St. Kan. 1868, ch. 23, § 32, pro- 
vides that, if an execution has been issued against the 
property of a corporation, and no property is found 
on which to levy it, then after motion in the court ren- 
dering the judgment, and notice, an execution may be 
levied on the property of the stockholders, ‘‘or the 
Plaintiff inthe execution may proceed by action to 
charge the stockholders with the amount of his judg- 
ment.” Thecourts of Kansas hold that the statute 
creates a several liability in each stockholder, in the 
nature ofa guaranty: Held, that an action may be 
maintained to enforce such liability in a court of the 
United States sitting in another State.—RHODES V. 
UNITED STATES NAT. BANK, U.S. C. C. of App., 66 Fed. 
Rep. 512. 

28. CORPORATIONS — Suit by Stockholder.—A suit 
brought by a stockholder of a corporation to enforce 
rights existing in the corporation cannot be sustained, 
where it is not alleged that any attempt has been made 
to secure redress through the corporation, or through 
a receiver in charge of its property, and where neither 
the corporation nor the receiver is made a party to the 
suit.—HOLTON v. WALLACE, U.S.C. C. (Pa.), 66 Fed. 
Rep. 409. 

29. CouNTy—Negligence of Agent.—A county is not 
liable for damages due to the negligence of its agents 
in constructing a drain across a highway. Since a 
county is not liable for such damages, its agents who 
did the work are not personally liable.—PACKARD V. 
VOLTZ, lowa, 62 N. W. Rep. 757. 

30. CREDITORS’ BILL—Judgment.—One who claims to 
be a creditor of a defendant, but whose claim has not 
been reduced to judgment, and who has no lien and 
claims under no trust, cannot maintain a creditors’ 
bill or a bill to set aside deeds alleged to be fraudulent. 
—PUTNEY V. WHITMIRE, U. 8. C. C. (8. Car.), 66 Fed. 
Rep. 384. 

31. CRIMINAL EVIDENCE—HoOmicide—Privileged Com- 
munication.—A conversation participated in by a hus- 
band, his wife, and a third person is in no sense a priv- 
ileged communication,and may be narrated in evidence 
by such third person.—STATE Vv. GRaY, Kan., 39 Pac. 
Rep. 1050. 

32, CRIMINAL EVIDENCE — Witness—Privileged Com- 
munications.—How. St. § 7516, providing that com- 
munications to persons authorized to practice medi- 
cine or surgery shall be privileged, relates to general 
practitioners, and dentists ure not “surgeons,” within 
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the meaning of such act.—PEOPLE V. DE FRANCE, Mich., 
62 N. W. Rep. 709. 

33. CRIMINAL Law — Former Jeopardy.—A verdict of 
guilty in acriminal case, which was set aside on the 
ground that it was contrary to the evidence, does not 
constitute a bar toa subsegent trial under the same 
indictment.—STATE V. BOWMAN, Iowa, 62 N. W. Rep. 
759. 

34. CRIMINAL Law—Officers — Neglect of Duty.—Un- 
der Code, § 1090, creating the willful omission, neglect, 
or refusal of an officer to discharge his duty a misde- 
meanor, corrupt intent need not be shown.—STATE V. 
HATCH, N. Car., 218. E. Rep. 430. 

35. CRIMINAL Law — Remarks of Court to Jury.—A 
conviction will not be reversed, in the absence of any 
showing of prejudice, because of remarks by the court 
to the jury that it involved a great expense to the city 
to get a new jury, and that, if they had not agreed, to 
return to the jury room, and consider their verdict un- 
tilthey had agreed, which they did afew minutes af- 
terwards.—JORDAN V. STATE, Tex., 30S. W. Rep. 445. 

36. DEED—Ackuowledgment of Married Woman.—An 
acknowledgment by a married woman, after her hus 
band’s death, toa deed to her separate property, exe- 
cuted during coverture, does not validate the deed, 
even as against herself.—CHESTER V. BREITLING, Tex., 
30S. W. Rep. 464. 

37. DEED — Construction of Reservations.—Where R 
conditionally gave atract of land toarelative by an 
instrument which reserved to R not only the rents, is- 
sues, and profits of the land while he lived, but which 
also reserved to him the right to dispose of the land 
during’ his life time, it was competent for him there- 
after to bequeath to another relative the use of the 
land, and the rents and profits of the same, for a 
period of time extending two years after his death.— 
Lacy v. COMSTOCK, Kan., 39 Pac. Rep. 1024. 

38. DEED — Warranty of Title.—Defendant conveyed 
to plaintiff, with a covenant to warrant and defend the 
title, land which he had acquired by a swamp land 
entry. The United States land office afterwards set 
aside the entry, and issued muniments of title to a 
third person: Held, that though the proceedings of 
the land office were invalid, as they cast on the third 
person the apparent legal title, defendant was required 
to defend plaintiff's title against any claim by such 
person.—MESERVBY V. SNELL, Iowa, 62 N. W. Rep. 767. 

39. EASEMENT—Extinguishment by Non-user.—Where 
a grantor conveys a tract of land in fee-simple, with a 
right of way over other, adjacent lands of the grantor, 
mere non-user of the easement for 15 years or more is 
not an abandonment of the right, and does not defeat 
or take itaway. Nothing short of an adverse hostile 
usage of the servient estate, inconsistent with the 
rights of the grantee, will start the statute of limita- 
tions running to defeat the right of the grantee to the 
easement.—EDGERTON V. MCMULLAN, Kan., 39 Pac. 
Rep. 1021. 

40. ELECTION OF REMEDIES.—In an action to recover 
for work and labor on a building under an alleged con- 
tract with the owner, the fact that, under a mistake as 
to his remedy, plaintiff filed a notice of lien as a sub- 
contractor, is not a bar.—MCLAUGHLIN V. AUSTIN, 
Mich., 62 N. W. Rep. 719. 


41. ELECTION OF REMEDIES.—Where a party has an 
election between two inconsistent remedies, and with 
knowledge ofthe important facts affecting his right 
selects one remedy and establishes his claim, he can- 
not subsequently abandon such remedy, and adopt 
another.—CITY OF LARNED V. JORDAN, Kan., 39 Pac. 
Rep. 1030. 


42. Equity — Accounting by Corporate Directors.— 
Where, in an action by the receiver of a corporation 
against its directors for official negligence, the com- 
plaint shows that their alleged liability is notfor a 
definite amount, and that some of the acts complained 
of were committed by some of the defendants when 
others were not officers, their proportionate liabilities 





can be determined only by an accounting in equity,— 
BUIST v. MELCHERS, S. Car., 218. E. Rep. 449. 

48. Equiry—Jurisdiction—Account,.—G, as surviving 
partner of the firm of G & B, filed a bill for an account. 
ing against the B. Manuf’g Co. It appeared that the 
transactions between the firm and the B. Manuf’g Oo, 
involved a running account of more than 500 items, ex- 
tending over morethan six years, and further com- 
plicated by fraudulent entries and omissions by the 
deceased partner of the firm, who had been its busi. 
ness manager, and also the manager of the B. Manuf’g 
Co.: Held, that an action at law forthe balance due, 
in a Federal Court having no power to order a refer- 
ence, would be an inadequate remedy, and that she 
case was within the jurisdiction of a court of equity.— 
GUNN V. BRINKLEY CAR WORKS & MANUF’G Co., U.8, 
C. C. of App., 66 Fed. Rep. 382. 


44. EQuity—Parol Contract.—The rule that a court of 
equity will enforce atrust created by parol in a suit 
brought for that purpose, where the answer to the bill 
alleging the trust admits the same, but does not claim 
the benefit of the statute of frauds, will be applied, al- 
though the answer is in no way signed by the defend- 
ant.—TYNAN V. WARREN, N. J., 31 Atl. Rep. 596. 


45. Equity — Mechanics’ Liens.—A court of equity, 
having obtained jurisdiction of an action for the pur- 
pose of foreclosing alien for building material, may 
render a judgment for the amount due, though the lien 
proves invalid.—GREEN BAY LUMBER CoO. V. MILLER, 
Iowa, 62 N. W. Rep. 742. 


46. ESTOPPEL — Mortgages.—A mortgagee whose 
mortgage is recorded is not estopped to enforce it by 
allowing another to purchase the land, and preparing 
for him the bond for title, without informing him of 
the existing incumbrance.—PORTER V. WHEELER, Ala., 
17 South. Rep. 221. 

47. EVIDENCE — Books of Account.—For the purpose 
of proving the amount expended by a county in 
remedying defects in material supplied to it by a con- 
tractor, the county introduced in evidence a ledger or 
time book, kept by one §, and purporting to show the 
time during which laborers worked and the sums paid 
them, supplemented by the evidence of one T, the de- 
puty clerk of the county court, to the effect that 8S was 
in charge of the laborers, and it was his duty to keep 
such book; that S was a careful book-keeper, and 
kept correct books; and that S was living in another 
State: Held, thatthe admission of the book, without 
the evidence of S astothe correctness of the entries, 
was error.—LITTLE ROCK GRANITE CO. V. DALLAS 
County, U. 8. C. C. of App., 65 Fed. Rep. 522. 

48. EVIDENCE—Hearsay Evidence—Pedigree.—Hear- 
say evidence is admissible to prove pedigree only wher 
based upon information derived from deceased rela- 
tives of the party in question, or from his family his- 
tory, etc., and where a witness testifies to facts, his 
knowledge of which must have been obtained from 
others, he must disclose the source of his information. 
—NUNN V. MAYES, Tex., 30S. W. Rep. 479. 

49. EVIDENCE — Passenger’s Effects.—In an action 
brought by a passenger against a railroad company to 
recover damages for injuries to a trunk carried on the 
train, the statements of the baggage men, if they do 
not constitute a part of the res geste are not binding oD 
the railroad company.—ATCHISON, T. & S. F. R. Co. V. 
WILKINSON, Kan., 39 Pac. Rep. 1043. 

50. EXECUTION SALE — Title of Purchaser.—Plaintiffs’ 
intestate having given defendant money enough to 
pay a judgment against her, with instructions to do 80, 
and he having undertaken to do so, but, instead there- 
of, having permitted her land to be sold on execution, 
and having bid it in himself, and applied that money 
on the purchase price, his action was a fraud on her, 
and he took notitle, though, because of the sale, he 
had to pay more than he received from her; and 
plaintiffs would not, before bringing ejectment, have 
to tender the excess paid by him.—EVERLY v. HARRISON, 
Penn., 31 Atl. Rep. 668. 
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51. FEDERAL COURTS — Depositions de Bene Esse.— 
Under Rev. St. § 868, authorizing the examination of 
witnesses de bene esse when they reside out of the dis- 
trict in which the cause is to be tried, and at a greater 
distance than 100 miles from the place of trial, and 
section 858, making parties to civil actions competent 
witnesses therein, in an action on promissory notes, 
defendant may examine plaintiff de bene esse, even be- 
fore issue joined, where plaintiff resides out of the dis- 
trictand more than 100 miles from the place of trial.— 
LOWREY V. Kuswor,M, U. S. C. C. (Ill.), 66 Fed. Rep. 
539. 

52. FEDERAL CourRTsS—Diverse Citizenship.—A citizen 
of the Indian Territory cannot sue a citizen of a State 
in the Federal Courts.—SNEAD V. SELLERS, U. §. C. C. 
of App., 66 Fed. Rep. 371. 

53. FEDERAL CouRTsS—Jurisdictioh—Choctaw Nation. 
—The United States court in the Indian Territory has 
no jurisdiction of an action against the Choctaw Na- 
tion, or the chief executive officers thereof, when sued 
in their capacity as such, for an alleged debt or liabil- 
ity of the Nation, and when the judgment will operate 
against the Nation.—THEBO V. CHOCTAW TRIBE OF IN- 
DIANS, U. 8. C. C. of App., 66 Fed. Rep. 372. 

54. FRAUDS, STATUTE OF.—A promise to indemnify 
one for becoming the surety on the note of another is 
an original promise, not within the statute of frauds. 
—GEORGE V. HOSKINS, Ky., 308. W. Rep. 406. 

55. FRAUDULENT CONVEYANCE.—The fact that a debt 
due from a husband to his wife was barred by limita- 
tions does not render it insufficient to sustain a con- 
veyance as against his creditors.—LEAKE V. ANDER- 
SON, S. Car., 21S. E. Rep. 439. 

56. FRAUDULENT CONVEYANCES.—The grantee in a 
secret unrecorded conveyance of his realty by a debtor 
in fraud of his creditors cannot maintain ejectment 
against a purchaser at the sale under execution levied 
to satisfy a judgment on a debt outstanding at the 
time of the conveyance.—HARTLEY v. MILLARD, Penp., 
$1 Atl. Rep. 641. 

57. FRAUDULENT CONVEYANCES — Lien of Judgment. 
—A creditor of an insolvent corporation who obtains a 
judgment, and attaches its property, before a receiver 
is appointed or the managers of the corporation have 
made any attempt to wind up its business, thereby ac- 
quires a lien on such property, to the exclusion of the 
other creditors.—FLORSHEIM BROS. DRY-GOODS Co. V. 
WETTERMARKE, Tex., 308. W. Rep. 505. 

58. FRAUDULENT CONVEYANCE — Mortgage.—An in- 
solvent may mortgage his property to secure certain 
debtors, if he incumbers no more than is reasonably 
sufficient to secure the debts, even though such use 
might be intended by him toand might defeat his other 
creditors in the collection of their debts.—CHESSHER 
v. CLAMP, Tex., 308. W. Rep. 466. 

59. FRAUDULENT CONVEYANCE—Possession.—Posses- 
sion and control by a merchant of a stock of goods 
previously transferred to his relatives in satisfaction 
of alleged debts is a badge of fraud on creditors.— 
STEINAM V. GAHWILER, Tex., 30S. W. Rep. 472. 

60. GiFT.—A gift of money due the donor from the 
donee, by giving a receipt therefor, is valid, though 
no money is actually paid, and though there is no sur- 
render of the recognizance, which binds the donee for 
the payment, not merely of such money, but of sums 
to become due in the future.—APPEAL OF FASSETT, 
Penn., 31 Atl. Rep. 636. 


61. HABEAS CoRPUS—Conflicting State and Federal 
Jurisdiction.—Habeas corpus will not lie to release an 
Indian convicted and imprisoned under Laws 1885, ch. 
341, § 9 (23 Stat. 385), for assault with intent to kill, on 
the ground that heis entitled to be tried under the 
laws of the State of his residence, by virtue of Laws 
1887, ch. 119, §6, declaring Indians, born within the 
United States, to whom lands have been allotted, to 
‘be citizens of the United States; such facts being mat- 
ter of defense, and reviewable by writ of error.—IN RE 
BLACKBIRD, U.S. C. C. (Wis.), 66 Fed. Rep. 541. 





62. HIGHWAY — Obstruction—Adverse Possession.— 
One cannot acquire by adverse possession the right to 
shut upor obstruct a public highway.—DEPRIEST V. 
JONES, Va., 218. B. Rep. 478. 

63. INSURANCE.—A fire policy, conditioned that it 
shall be void if the insured ‘‘now has, or shall hereaf- 
ter make or procure, any other contract of insurance, 
whether valid or not,” is avoided by obtaining subse- 
quent insurance on the property, although such ordi- 
nance is void by reason of a similar condition therein. 
—DONOGH V. FARMERS’ FIRE INS. CO., Mich., 62N. W. 
Rep. 721. 


64. INSURANCE—Condition in Policy.—A policy of fire 
insurance was issued to trustee, and subsequently the 
court appointed another person receiver of the prop- 
erty, with authority to rent the property insured: 
Held, that this was not a change in title or possession 
by sale or judicial decree, within the meaning of a 
clause providing that such a change should avoid the 
policy.—GEORGIA HOME Ins. CO. V. BARTLETT, Va., 21 
S. E. Rep. 476. 


65. INSURANCE—Property Covered.—A policy describ- 
ing the insured property as “being situated on or con- 
fined to premises actually occupied by the assured,” 
locating such premises, and the application asking 
for insurance on certain parts of the property “while 
on the premises only,” did not cover a loss of such 
property while on different premises, 20 miles distant. 
—LAKINGS V. PHENIX INS. CO., iowa, 62 N. W. Rep. 
783. 


66. INSURANCE — Soliciting Agent.—An insured is 
chargeable with knowledge of the limitations upon 
the authority of a soliciting agent, and that he cannot 
bind the company, contrary to the provisions of the 
policy, by stating that it will make no difference where 
the insured property is situated.—DRYER V. SECURITY 
FIRE Ins. Co., Iowa, 62 N. W. Rep. 798. 


67. INSURANCE—Violation of Conditions.—Where the 
terms of a fire insurance policy were violated by an 
incumbrance, an agreement by defendant, after no- 
tice of such violation, to arbitrate the amount of a 
loss in consideration of plaintiff’s waiving part of his 
claim, is a waiver of such breach.—MCGONIGLE V. 
AGRICULTURAL INS. CO. OF WATERTOWN, N. Y., Penn., 
31 Atl. Rep. 626. 

68. INSURANCE—Waiver of Condition.—Waiver of an 
express condition against taking additional insurance 
can only be inferred when the evidence shows that 
the subject-matter of the waiver and consent was in 
the minds of the parties, coming together on that defi- 
nite proposition.—HARTFORD FIRE INs. CO. V. SMALL, 
U. 8. C. C. of App., 66 Fed. Rep. 490. 


69. INSURANCE—Waiver of Conditions.—The violation. 
of a condition in a fire policy that it shall be void if 
any suit be commenced for the enforcement of any in- 
cumbrance on the insured property without the writ- 
ten consent of the secretary of the company is waived 
where the company, will full knowledge of such viola- 
tion, enforces the payment of a premium note by judi- 
cial process.—BLOOM Vv. STATE INS. Co., Iowa, 62 N. 
W. Rep. 810. 

70. INTOXICATING LIQUORS—Sale to Minor.—A saloon 
keeper who, although refusing to sell liquors to mi- 
nors, sells them to a bystander, with the knowledge 
that he is purchasing them for the minors, who give 
the money to the bystander, who in turn pays it to the 
seller, is liable for selling or causing liquors to be sold 
to minors.—STARLING V. STATE, Tex., 30S. W. Rep. 445. 


71. JUDGMENT—Collateral Attack — Fraud.—Defend- 
ant having made an assignment for the benefit of cred- 
itors, plaintiff, through its attorney, who was also 
acting as trustee under the deed of assignment, split 
up its account against the insolvent corporation so as 
to bring it within the jurisdiction of a justice’s court, 
and obtained judgments thereon, defendant making no 
defense thereto by reason of representations made to 
it by such trustee: Held that, in its answer to a cred. 
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itors’ bill brought by plaintiff, defendant could, by 
counterclaim, impeach such judgments for fraud, and 
demand that they be vacated.—WILSON COTTON MILLS 
v. C. C. RANDLEMAN COTTON MILLS, N. Car., 21 S. E. 
Rep. 431. 

72. JUDGMENT—Execution.—Where, at the time of 
the issuance of an execution, the only evidence of the 
existence of a judgment is the entry by the judge in 
his calender for judgment, and an unapproved copy of 
the judgment filed with the clerk, the execution is 
void.—WINTER V. COULTHARD, Iowa, 62 N. W. Rep. 
732. 

73. JUSTICE’s COURT — Adjournment. — A justice’s 
judgment by default is void, where the justice’s docket, 
although stating that the parties appeared and con- 
sented to an adjournment, does not state the place to 
which the case was adjourned, under How. St. Mich. § 
7058, providing that a justice shall enter every adjourn- 
ment in his docket, stating to what time and place.— 
WALDRON V. PALMER, Mich., 62 N. W. Rep. 731. 

74. LANDLORD AND TENANT — Assignment of Lease.— 
An assignee of alease, holding by assignment from 
the original lessee, may assign such lease to any per- 
son, even though insolvent, and assumes no responsi- 
bility for the payment of rent by his assignee.—MCBEE 
v. SAMPSON, U.S.C. C. (8. Car.), 66 Fed. Rep. 416. 

75. LANDLORD AND TENANT—Insolvency of Tenant.— 
A landlord who fails to distrain for rent until after the 
tenant has applied for the benefit of the insolvent 
laws acquires no lien or priority by a subsequent levy 
or distress.—FOX V. MERFIELD, Md., 31 Atl. Rep. 583. 

76. LANDLORD AND TENANT—Lien.—A vendee of crops 
grown upon leased land will be liable to the landlord 
forthe amount of the lien which he has thereon for 
rent, although, at the time of the purchase, he did not 
know thatthe vendor was a tenant.—EvaNns v. COL- 
LINs, Iowa, 62 N. W. Rep. 810. 


77. LANDLORD AND TENANT—Lien—Factor.—The pur- 
chaser from a tenant of cotton subject to the landlord’s 
lien for rent, having given his note forthe rent due, 
shipped the cotton, with the landlord’s knowledge and 
implied consent, to a factor, who, in ignorance of the 
existence of the lien, paid a draft forthe full value of 
the cotton while i, was yet in transit: Held, that the 
landlord’s lien was subordinate to that of the factor.— 
MAY V. MCGAUGHRY, Ark., 30 8. W. Rep. 417. 


78. MASTER AND SERVANT—Assumed Risks.—The risk 
of trains at any time along a railway track is assumed 
by asection man, although he is unacquainted with 
the business, and he cannot recover for injuries sus- 
tained by a collision of a train with a hand car, in the 
absence of proof that such risk was increased by the 
company’s negligence.—INTERNATIONAL & G. N. R. Co. 
v. ARIAS, Tex., 308. W. Rep. 446. 

79. MASTER AND SERVANT — Negligence.—A master’s 
duty to his servant requires of the former the exercise 
of reasonable care and skill in furnishing suitable ma- 
chinery and appliances for carrying on the business in 
which he employes the servant, and in keeping such 
machinery and appliances in repair, including the 
duty of making inspections and tests at proper inter- 
vals.—INGERBREGTSEN V. NORD DEUTSCHER LLOYD 
STEAMSHIP CO., N. J., 31 Atl. Rep. 619. 

80. MASTER AND SERVANT—Negligence.—The kicking 
of cars within city limits at a rate of speed prohibited 
by ordinance, without any one being stationed near at 
hand or on them to check the speed or give warning 
of their approach to men working on a parallel track, 
is negligence per se, so as to render the company liable 
for injuries to a track repairer who was struck by 
them just after he had stepped off the track on which 
he was working, to let an engine pass, and who was 
himself without fault contributing tothe accident.— 
TOBEY V. BURLINGTON, C. R. & N. RY. Co., Iowa, 62 N. 
W. Rep. 761. 


81. MECHANIC’s LIEN—Failure to Register Contract .— 
A mechanic’s lien, created under Const. art. 16,§ 37, 
will not be defeated by failure of the contractor to 





register his written contract as required by Act April 
5, 1889, § 2, to fix a mechanic’s lien, when the failure is 
caused by the fact that the written contract was in 
possession of the owner of the building, and he has re- 
fused upon demand, to surrender it for registry.—WaR- 
NER ELEVATOR MANUF’G CO. V. MAVERICK, Tex., 308. 
W. Rep. 437. 

82. MECHANICS’ LIENS — Unused Materials.—The title 
of building contractors to materials left on the prem- 
ises on their abandoning the contract, because of the 
owner’s breach thereof, is not divested by a judgment 
in their favor assuming to give them alien on such 
materials in an actionin which, though they asserted 
a lien thereon, they did not claim judgment for the 
price or value of the materials, but only for damages 
for the loss they were put to in purchasing them, such 
property not being subject to such lien.—PORTER & 
BLAIR HARDWARE Co. V. LEE, Ala., 17 South. Rep. 216. 

83. MORTGAGE — Subrogation.—A first mortgage of 
land was foreclosed by suit without making the second 
mortgagee a party. Beforethe equity of redemption 
expired, the first mortgagee, who had bought in the 
land, in consideration of the amount due on his mort- 
gage, quitclaimed the land tothe mortgagor, who at 
the sametime executed to defendant a mortgage se- 
curing money then borrowed by him to pay the first 
mortgage. Defendant’s attorney, upon examination 
of an abstract, had reported the title in the first mort- 
gagee, supposing that the second mortgagee was a 
party to the foreclosure suit, and defendant made the 
loan, believing that the second mortgage was cut off: 
Held, that defendant was subrogated to the rights of 
the prior mortgagee, and entitled to priority over the 
second mortgage.—DRAPER V. ASHLEY, Mich., 62 N. W. 
Rep. 707. 

84. MORTGAGE — Time of Taking Effect.—A deed of 
trust or mortgage was executed and placed on record 
by the mortgagor on July 23d, but neither the trustee 
nor the beneficiary was informed of its existence or 
assented to it until July 25th: Held, that the deed did 
not take effect until July 25th.—CLARK V. NATIONAL 
BANK OF KAnsAS City, U.S. C. C. of App., 66 Fed. Rep. 
404. 

85. MUNICIPAL CORPORATION—Public Improvements. 
—Where acity has fixed ina general ordinance the 
mode of procedure in assessing property owners for 
improvements, as provided by Cede,§ 478,a special 
assessment, made under resolutions of the city coun- 
cil which do not provide for notice, or the mode of 
determining the amount, as required by such ordi- 
nance, is invalid,and thesum so expended will not 
become alien upon the property.—ZELIE v. CITY OF 
WEBSTER CITY, Iowa, 62 N. W. Rep. 796. 

86. MUNICIPAL CORPORATION—Public Improvements 
—Streets.—The determination of the question of the 
benefit to private yroperty in improving a highway is 
vested in the municipal authorities, and, in the ab- 
sence of fraud, their determination is final.—SHIM- 
MONS V. CITY OF SAGINAW, Mich., 62 N. W. Rep. 725. 

87. NEGLIGENCE —Dangerous Premises.—The provis- 
ions of Pub. Laws 1878, ch. 688, § 25, requiring hoist- 
ways and elevators not inclosed to be protected, does 
not render a property owner liable for injuries sus- 
tained by falling into an unprotected elevator well on 
his premises, where he would not be liable therefor 
independently of such statute, because of the injured 
person being a mere licensee, to whom the owner 
owed no duty.—BEHLER V. DANIELS, R. I., 31 Atl. Rep. 
582. 

88. NEGLIGENCE — Directing Verdict.—There being a 
conflict of testimony as to circumstances under which 
a collision occurred between trains, on one of which 
plaintiff was employed, so that, if part of it was be- 
lieved, it could be found that the accident occurred, 
without fault of plaintiff, through the negligence of 
defendant railroad, with or without the concurring, 
negligence of a fellow-servant, the case was properly 
left to the jury.—GOODMAN V. DELAWARE & H. CANAL 
Co., Penn., 31 Atl. Rep. 670, 
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89. NEGOTIABLE INSTRUMENT — Note of Married 
Woman.—A note made by a married woman, purport- 
ing neither to charge her separate estate nor to be for 
her benefit, is invalid.—WILCOX Vv. ARNOLD, N. Car., 
21S. E. Rep. 434. 

90. NEGOTIABLE INSTRUMENTS—Notice of Protest.—A 
notice of protest is sufficient, if it informs the indorser, 
either In express terms or by reasonable implication, 
that the bill or note has been dishonored, and that he 
is looked to for payment.—SALOMON V. PFEISTER & 
VOGEL LEATHER Co., N. J., 31 Atl. Rep. 602. 


91. PARTITION—Res Judicata.—In an action of parti- 
tion, where the title to land and the right to divide and 
dispose ofthe same in severalty are put in issue or 
might have been litigated therein, the judgment ren- 
dered is binding upon alithe parties tothe proceeding 
and those holding under them, as to such issues.— 
PENNELL V. FELCH, Kan., 89 Pac. Rep. 1023. 

92. PLEADING — Counterclaim — Unliquidated Dam- 
ages.—Code 1887, § 3299, which allows a defendant to 
plead as acounterclaim ‘any other matter, as would 
entitle him either to recover damages at law from the 
plaintiff orto rely in equity,” will not permit him to 
set up unliquidated damages, based upon breach of a 
contract other than that sued on. — AMERICAN MAN- 
GANESE CO. V. VIRGINIA MANGANESE CO., Va., 21 S. E. 
Rep. 466. 

93. PRINCIPAL AND AGENT.—One B, who was an agent 
of P & 8 for the sale of automatic separators, manu- 
factured by them for use on natural gas wells, entered 
the employ of the board of gas trustees of the city of F 
as superintendent ofthe natural gas works managed 
by them for said city. While in the employ of said 
board, he ordered, in its name,from P & 8, 32 sepa- 
rators, upon the sale of each of which P &§ allowed 
him a commission of $10, the agreement for such com- 
mission being unknown tothe board of gas trustees. 
As soon as the board learned of such agreement, they 
discharged B,notified P & 8 that they disavowed the con- 
tract made by B on the ground of fraud in making the 
same, offered to return the separators, and demanded 
back the money which had been paid under the con- 
tract: Held, thatthe conduct of B in acting as agent 
for both parties, without the knowledge of the board 
of trustees, and of P & S, in procuring the contract 
through such agency, was fraudulent, and entitled the 
city to rescind the contract.—CITY OF LINDLAY V. 
PERTZ, U. 8. C. C. of App., 66 Fed. Rep. 427. 


94. PRINCIPAL AND AGENT—Election of Remedies.— 
Where the agent of a lender embezzled the 
moneys sent him by his principal forthe making of a 
certain loan, the borrower, by bringing suit against 
the agent to recover the money alleging that it was re- 
ceived to his use and benefit, elected to treat the pay- 
ment tothe agent as a payment to himself, and lost 
his right to recover from the principal.—MCLBAN Vv. 
FICKE, Iowa, 62 N. W. Reps 753. 

95. PRINCIPAL AND SURETY — Agent.—Since an agent 
executing a note for the benefit of his principal could 
recover from the principal the amount paid by him 
thereon, a surety on such a note can recover from the 
principal the amount he is required to pay.—MCGREGOR 
Vv. Hupson, Tex., 308. W. Rep. 489. 

9%. PUBLIC LANDS — Railroad Grants—Revocation.— 
The grant made tothe Northern Pacific Railroad by 
the Act July 2, 1864, to aid in constructing its line across 
the Cascade Mountains to Puget Sound, took effect as 
of that date, and was not revoked or canceled by the 
joint resolution of May 31, 1870, by which this line, 
formerly the main line, was designated as the branch 
line, and the former branch line, to the Columbia 
river, was designated as the main line.—NORTHERN 
Pac. R. Co. v. DE Lacy, U.S.C.C. (Wash.), 66 Fed. 
Rep. 450. 

97. RAILROAD COMPANIES — Defective Crossing—Neg- 
ligence.—Code, § 1288, providing thatthe neglect of a 
railway company to keep safe highway crossings ren- 
ders it liablefor injuries caused by reason thereof 
without other proof thun of such neglect, does not 





preclude a railway company from showing that an in- 
jury complained of resulted from plaintiff's negli- 
gence.—HANSON V. CHICAGO, ETC., Ry. Co., Iowa, 62 
N. W. Rep. 788. . 

98. RAILROAD COMPANY — Injury.—The maintenance 
of a bridge over a railroad track so low asto make it 
unsafe for brakemen to discharge the duties required 
of them upon the top ofa train is prima facie negli- 
gence; and, where injury results from that cause, the 
company willbe held liable, unless the injured em- 
ployee is chargeable with contributory negligence, or 
with the assumption of the risk of sych danger.— 
ATCHISON, T. &S. F.R. Co. v. ROWAN, Kan., 39 Pac. 
Rep. 1010. 

99. RAILROAD COMPANY — Lessee—Liability for Dam- 
ages.—The lessee of a railroad is not liable for injury 
to land caused by the overflow ofa stream due to the 
lessor’s improper construction on the road and a 
bridge thereon.—KEARNEY V. CENTRAL R. CO. OF NEW 
JERSEY, Penn., 31 Atl. Rep. 637. 

100. RAILROAD COMPANIES—Negligence—Disregard of 
Rules.—The attempt ofa brakeman to make a coup- 
ling in a manner prohibited by aruleof defendant 
will not preclude recovery for injury caused thereby, 
if it was the general practice of the employees to dis- 
regard such rule, and defendant had knowledge there- 
of.—STRONG Vv. Iowa CENT. Ry. Co., Iowa, 62N. W. 
Rep. 799. 

101. RAILROAD COMPANY — Street-Car Company.—In 
an action by an abutting landowner against a street- 
railway company for damages for changing the grade 
of astreet infront of his land, the measure of dum- 
ages is the difference in value of the premises before 
and after the change was made.—MAY V. CARBONDALE 
TRACTION CO., Penn., 31 Atl. Rep. 667. 


102. RECEIVERS.—Receivers, in respect to the con- 
servation of the property in their hands, represent all 
parties tothe suitin which they are appointed; and 
cannot, after a full hearing upon the merits of an ap- 
plication to direct them in regard to the disposition of 
such property, object to the decision, on the ground 
that parties whom they represent have not been 
formally notified.—MCLEOD Vv. CITY OF NEW ALBANY, 
U. 8. C. C. of App., 66 Fed. Rep. 378. ° 

103. REMOVAL OF CAUSES—Appearance.—An appear- 
ance in a State court, specially, for the purpose of re- 
moval to a Federal court, the removal itself, and the 
filing of the record of the cause in the Federal Court 
do not constitute a general appearance in the action, 
nor cut off the defendant from contending that the 
service of process gave the State court no jurisdiction, 
and that an attachment issued in the action was with- 
out authority.—GARNER V. SECOND NAT. BANK OF 
PROVIDENCE, U.S.C. C. (N. Y.), 66 Fed. Rep. 369. 

104. SALE—Action for Price.—One who sells goods, 
and takes the purchaser’s notes therefor, connot, be- 
fore maturity of the notes, sue for the price and inter- 
est, and attach therefor, though he alleges that the 
sale was procured by false representations.—JONES V. 
BROWN, Penn., 31 Atl. Rep. 647. : 

105. SALE—Delivery.—An action for the price of chat- 
tels cannot be maintained until the purchaser accepts 
them.—GRIER v. SIMPSON, Dela., 31 Atl. Rep. 587. 

106. SUNDAY CONTRACT — Accounting.—An executory 
contract made on Sunday is absolutely void, and in- 
capable of ratification; and any dealings between the 
parties upon the basis of it will, so far as completed, 
be treated as the voluntary acts of the parties, which 
cannot be disturbed, and, so far as not completed, 
must be dealt with asif no such contract had ever 
been made.—GENNERT V. WUESTNER, N. J., 31 Atl. Rep. 
609. 

107. TAXATION — Capital Stock.—Act 1893, ch. 296, § 39, 
provides for atax on capital stock of corporations, 
and that the amount of the assessed value of its real 
and personal property listed for taxation shall be de- 
ducted from the market value of the aggregate shares 
of the company, andthe difference taxed as capital 
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stock: Held, that the fact thatthe corporation lists 
for taxation the shares of its individual shareholders, 
as required by section 14, or that it owns real and per- 
sonal property not listed because located out of the 
State, valued in the amount of the difference between 
the assessed value of its real and personal property 
and the actual value of its aggregate shares, does not 
relieve it from liability to taxation on such difference 
as capital stock.—BOARD OF COM’RS OF DURHAM COUN- 
TY V. BLACKWELL DURHAM TOBACCO Co., N. Car., 21 
8. E. Rep. 423. 

108. TAXATION — Entry of Delinquent Taxes.—Code, § 
845, providing that the treasurer, on receipt of the tax 
list, shallenter opposite each parcel of property the 
taxes remaining unpaid for the preceding years, and 
that any sale for delinquent taxes not so entered shall 
be invalid, does not require the treasurer, in case the 
land has been sold for the delinquent taxes for the 
preceding year before he receives the list, to enter 
such taxes opposite the property as delinquent.—Ho- 
BEN V. SNELL, Iowa, 62 N. W. Rep. 739. 

109. TAXATION — Restraining Collections.—A party is 
not entitled to enjoin the collection of taxes on ac- 
count of an intentional overvaluation of his property, 
until he has paid or tendered so much of the taxes as- 
sessed against him as it can be readily seen he Ought 
to pay.—BANK OF GARNETT v. FERRIS, Kan., 39 Pac. 
Rep. 1042. 

110. TELEGRAPH COMPANY — Damages — Mental An- 
guish.—Where a telegraph company negligently fails 
to deliver a message, the nature of which appears on 
its face, plaintiff can recover for mental anguish 
caused thereby.—SHERRILL V. WESTERN UNION TEL. 
Co., N. Car., 218. E. Rep. 429. 

1ll. TRusTs — Covenants Relating to Land.—Cove- 
nants relating to the management and sale of real es- 
tate, contained in a declaration of trust which was 
signed only by the trustee, cannot, in case of resulting 
trusts, be considered as covenants or limitations of 
their estates, on the part of the other persons for 
whose benefit the trusts are declared. Nor does their 
acceptance of the declaration of trust, in such cases, 
dispense with the necessity of their signatures, under 
the statute of frands, when the declaration is claimed 
to limit, or give an interest in, their equitable estates, 
which arose independently of the declaration of trust. 
—ADAMS V. CAREY, N. J., 31 Atl. Rep. 600. 

112. TrusT—Deed.—When land is held in trust, the 
money arising from its sale is impressed with the trust 
in the hands of athird party who knows its character. 
—MCARTHOR V. BOBINSON, Mich., 62 N. W. Rep. 713. 

113. TrRust—Parol Agreement.—Where plaintiff relies 
upon an agreement creating an express trust, a result- 
ing trust cannot arise by implication of law.—DUNN v. 
ZWILLING, Iowa, 62 N. W. Rep. 746. 


114. TRUST — Resulting Trust.—A husband holding 
money as trustee for his wife and her sister purchased 
land forthem, paying partcash, and giving a note 
signed by himself and wife for the balance, which was 
to be paid out of thetrust money. Afterwards, though 
having trust. money in his hands, he allowed the ven- 
dor to foreclose his lien, and procured from the pur- 
chaser a deed to himself: Held, that he held the land 
in trust, and it was not subject to sale under a judg- 
ment against him.—COBB v. TRAMMELL, Tex., 30S. W. 
Rep. 482. 


1145. UsuRY—Evidence.—The fact that a person ap- 
plying to a broker to procure a loan agrees to pay 
him an exorbitant commission does not taint the loan 
with usury, where the lender, doing business in a sis- 
ter State, is unaware of such agreement.—NEW EN- 
GLAND MORTGAGE SECURITY CO. V. BAXLEY, S. Car., 21 
8. E. Rep. 444. 


116. VENDOR’S LIEN NOTE.—In an action on a ven- 
dor’s lien note declared due, under an option in the 
contract, for default in payment of interest coupons, 
a petition setting up the option, and alleging the ma- 
turity of the coupons under its terms, the demand by 





the plaintiff, and the failure of the defendants to pay, 
was good against a general demurrer.—GILLESPIE VY, 
Brown, Tex., 308. W. Rep. 448. 

117. WaTERS—Appropriation.—Rev. St. U.S. §§ 2339, 
2340, providing that rights to the use of water or pub- 
lic lands, vested and accrued by priority of possession, 
shall be protected, and all patents granted and home- 
steads and pre-emptions allowed shall be subject 
thereto; and Civ. Code Cal. § 1412, providing that one 
entitled to the use of water may change the place of 
diversion if others are not injured thereby,—do not 
confer the right upon an appropriator of water on 
public land to go upon the land after its entry by an- 
other as a homestead, but before the claimant has 
made final proof, to change the point of diversion and 
construct new ditches. — MCGUIRE V. Brown, Cal., 
39 Pac. Rep. 1060. 


118. WATER RIGHTS — Deed.—Certain persons, who 
had acquired by appropriation the right to use the 
water from the lower portion of a stream, entered into 
a contract whereby they did “give and grant,” to per- 
sons who wished to appropriate water from the upper 
portion of the stream, their rights, respectively, to the 
use of the water naturally fiowing in the stream, in 
proportion to the amount of water supplied to this 
stream from another, by a ditch which was to be con- 
structed by the grantees: Held, that the instrument 
was a valid grant of the usufruct of the water of the 
stream.—MIDDLE CREEK DITCH CO. Vv. HENRY, Mont., 
39 Pac. Rep. 1054. 


119. WiLL—Conflicting Clauses.—One clause of a will 
gave to testator’s wife a life estate in certain property, 
and provided that the taxes, repairs, etc., thereon 
should be paid outof his general estate. In a later 
clause he directed that one-fourth of all his property 
should be given to each of his three sons when the 
youngest should be 40 years old, and that the remain- 
ing one-fourth should go to his wife for life, and to the 
youngest son at her death: Held that, upon the 
youngest son reaching the age of 40 years before the 
death of the wife, the administrator should retain 
enough of the personal estate undivided to pay the 
taxes and repairs on the property devised to the 
wife.—IN RE FISHER, R. I., 31 Atl. Rep. 579. 


120. WILLS — Contingency Legacy.—Under a will di- 
recting the trustee, on the death of a life tenant, to pay 
out of the residuary estate of a certain amount to each 
of two nephews of testatrix when they should, re- 
spectively, reach majority, and, in case either should 
die under that age, then to pay his legacy to the sur- 
vivor, and giving to other persons the remaining por- 
tion of the income and principal of the residuary es- 
tate, the legacy of a nephew does not vest on the death 
of the life tenant, but is contingent on his reaching 
majority.—IN RB ENGLES’ ESTATE, Penn., 31 Atl. Rep. 
681. ‘ 


121. WiLL—General Bequest.—After certain specific 
legacies to his two daughters, testator devised to them 
also “all income from the ferry and all other sources 
during their natural lives.” By another clause in his 
will, he left ‘‘the city and marine stocks” to certain 
other persons named: Held, that the daughters were 
not entitled to the income of such stocks.—WARING V. 
BOSHER’S ADM’R., Va., 21S. E. Rep. 464. 

122. WILL— Testamentary Capacity.—Submission of 
an issue asto testamentary capacity is properly re- 
fused where the testimony shows, as to testator, lack 
only of cleanliness, and certain peculiarities, insuffi- 
cient to show mental incapacity.—IN RE KNIGHT'S Es- 
TATE, Penn., 31 Atl. Rep. 682. 

123. WITNESS—Transactions with Decedent.—That a 
representative party to a suit has not testified toa 
transaction or conversation with his testator or intes- 
tate does not preclude testimony by the other party 
or parties concerning transactions and conversations 
at which the testator or intestate was not present, and 
in which he did not participate.—WOOLVERTON V. VAN 
SYCKLE, N. J., 31 Atl. Rep. 603, 
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